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THE IMPEACHMENT OF JUDGE SWAYNE 


By Hon. CuHartes E. LItrTLerieELD 


HARLES SWAYNE was born in Guy- | candidate for appointment as Associate 
encourt, Del., in 1842. From 1865 to | Justice of the Supreme Court of the United 

1885 he resided in Pennsylvania. In 1885 | States and filed letters of recommendation 
he moved to Sanford, Fla., and began to | from lawyers in Philadelphia, California, 
practice law, intending to make Florida his | Florida and Texas, F. Carroll Brewster, 
home. June 1, 1889, he took the oath as | brother of ex-Attorney-General Brewster, 
United States District Judge for the North- | certifying that he had ‘‘established a repu- 
ern District of Florida, having been ap- | tation for industry, integrity, learning and 
pointed by President Harrison, and October | all the virtues which should adorn the bench. 
1, 1890, he moved with his family to St. | His patriotism and courage are undoubted.” 
Augustine, Fla., where he continued to re- Failing in this, later in 1899, he was a 
side until July, 1894. He immediately em- | candidate for a position on the Circuit bench 
barked upon the trial of some election fraud | for the Fifth Circuit. In this candidacy he 
cases which were the cause of great local | was supported by twenty-two of the lawyers 
excitement and irritation. Witnesses were | of Florida, largely from Pensacola (some of 
intimidated, and in one or two instances | whom afterwards became his prosecutors in 
murdered. A Deputy United States Mar- | the impeachment proceedings), although for 
shall was murdered and his murderer went | nearly five years, if the contention sub- 
unwhipped of justice. Others were intimi- | sequently made was well founded, Judge 
dated and in a portion of the district they | Swayne had been openly, notoriously, wil- 
were unable in these cases to execute the | fully and flagrantly committing a “high 
process of the court. Being a recess ap- | misdemeanor’’ by non-residence in his dis- 
pointment, when his appointment came be- | trict, for which he ought then to have been 
fore the Senate for confirmation a vigorous | impeached. Yes, more than that, nearly 
but unsuccessful effort was made to defeat | six years before, as now claimed, he had 
it. It is understood that the political con- | committed an impeachable offense by cor- 
ditions were fully ventilated in the discus- | ruptly converting to his own use a private 
sion. car and sundry provisions belonging to a 
One of the attorneys for the defense in | railroad in the hands of a receiver, a pro- 
the election fraud cases having been elected | ceeding which was in 1893, if Prof. John 
to Congress introduced a bill which was ap- | Wurtz’s (of the Yale Law School) reminis- 
proved July 24, 1894, changing the bound- | cences import verity, the occasion of “a 
aries of the district so as to leave St. Aug- | great deal of scandalous talk.’”’ In view of 
ustine, Judge Swayne’s home, outside the | the subsequent developments the statement 
Northern District of Florida. In 1900 and | in 1899 of an ex-United States District At- 
in 1901, there were some prosecutions in his | torney, afterwards counsel against Swayne, 





court for trespass upon timber lands in- | makes interesting reading. ‘Judge Swayne 
volving influential persons which caused | has presided over our District and Circuit 
some bad blood. In 1897 he became a | Courts with great satisfaction both to mem- 
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bers of the bar and the public, evidencing in 
his decisions a fine discriminating mind and 
great judicial knowledge.” He ‘‘cordially”’ 
endorsed him and ‘‘earnestly”’ urged his 
appointment, and felt that in so doing he 
voiced ‘“‘the sentiment of all who have 
knowledge of his character and ability.”’ One 
insisted that “‘his established reputation as 
a jurist, his consistent courtesy to the members 
of the bar practising before his Court, and his 
long and meritorious services as a member 
of the judiciary entitle him to the promo- 
tion he now desires’’; and still another re- 
ferred to him as ‘‘a gentleman of unim- 
peachable character.” The italics are mine. 
Evidently these gentlemen were not then 
duly impressed with the great enormity of 
non-residence, or not absolutely continuous 
bodily presence in the district, or the espe- 
cial iniquity of riding in a private car 
through the courtesy of the receiver of the 
road. 

The resolutions of the Florida legislature 
which resulted in the impeachment pro- 
ceedings were originated by Mr. W. C. 
O’Neal, who had been convicted by Judge 
Swayne of contempt in December, 1902, the 
action of the Judge being the basis of one of 
the articles of impeachment. Mr. O’Neal 
had the resolutions drawn and during a 
period of sixteen days with his attorney 
lobbied for their passage, spending as E. F. 
Davis testifies ‘‘a whole lot of money”’ and 
“from $200 to $300 for champagne.”” This 
seems to have been a champagne-inspired 
The resolution adopted by 
the legislature of Florida in 1903 — charged 
Judge Swayne with having been a non- 
resident of his district for ten years, with 
having the reputation of a corrupt judge, 
with being ignorant and incompetent and 
with having so administered the bankrupt 
law as to waste the assets so that it had be- 
come ‘in effect legalized robbery and a 
stench in the nostrils of all good people.” 
These resolutions were referred to the Ju- 
diciary Committee of the National House of 
Representatives, and by that committee re- 


impeachment. 





ferred to a sub-committee for the taking of 
testimony consisting of Hon. Henry W. 
Palmer of Pennsylvania, Hon. J. N. Gillett 
of California, and Hon. H. D. Clayton oi 
Alabama. 

Twelve specifications were presented tc 
them as the basis of the investigation. 
They charged (1) non-residence; (2) im- 
proper appointment of B. C. Tunison as 
United States Commissioner; (3) refusal to 
appoint a United States Commissioner at 
Marianna; (4) partiality and favoritism to 
B. C. Tunison; (5) oppression and tyranny 
in the contempt cases of W. C. O’Neal, 
E. T. Davis, and Simeon Belden; (6) wilfully 
and corruptly maladministering bankruptcy 
cases; (7) oppression and tyranny in the 
case of Charles P. Hoskins, resulting in his 
suicide, and for the purpose of breaking 
down and injuring W. R. Hoskins, charged 
with involuntary bankruptcy; (8) corruptly 
purchasing a lot and house in litigation be- 
fore him; (9) ignorance and incompetency; 
(11) failing to hold a term of court at Talla- 
hassee in the fall of 1902; (12) procuring as 
endorsers on his notes attorneys and liti- 
gants having cases pending in his court; (13) 
maladministration by discharging people 
convicted of crime; (10) is missing from the 
printed record. 

The impeachment proceedings were char- 
acterized by some very extraordinary, and 
it is believed, entirely unprecedented meth- 
ods. Prior to March 25, 1904, when the 
Judiciary Committee had completed its 
work’ for the time being, the sub-committee 
reported to the whole committee, disagree- 
ing vitally as to the facts, Mr. Palmer and 
Mr. Clayton favoring impeachment and Mr. 
Gillett, opposing. At this time not a word 
of the case had been printed, the statement 
of Judge Swayne in exculpation had not 
been transcribed, and beside the sub-com- 
mittee no one on the committee had read 
the testimony. A motion to table the mat- 
ter until the evidence could be printed and 
the committee could know what it was act- 
ing on was promptly voted down, and with 
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equal promptitude eight members of the 
committee voted to report a resolution rec- 
ommending impeachment, six of whom 
could not have known by an examination 
of the case whether there was any justifica- 
tion for such action. It is written, and still 
true, that ‘“‘He that answereth a matter be- 
fore he heareth it, it is a folly and a shame 
unto him.’’ The charges relating to the 
certificate of expenses and use of the private 
car had not then been made. The commit- 
tee consisted of seventeen lawyers and there 
is good reason for believing, that as the case 
then stood, if all the committee had been 
present and had had an opportunity to 
read the case, the resolution of impeach- 
ment would not have been reported. Near 
the close of that session of Congress, the 
case was postponed until the next session 
and the Judiciary Committee were instructed 
to take additional testimony and report 
their conclusion thereon. The same sub- 
committee proceeded to take additional 
testimony, completing their work November 
28, 1904. During this taking, the charges 
based upon the certificates of expenses and 
the use of the private car appeared for the 
first time. The same eight reported that 
the ‘‘testimony strengthens the case against 
the said Charles Swayne.”” Judge Swayne 
at the last taking made an elaborate state- 
ment explaining and answering all other 
charges against him, but did not answer or 
explain the charge of having made a false 
certificate of expenses. Minority views were 
filed in which it was stated, ‘‘As a witness he 
answered and explained every other charge. 
This charge he made no effort as a witness to 
answer or explain. The inference from the 
record on general principles is, that the 
charge is admitted to be true, and that he 
has no explanation or answer thereto. 
Whether a satisfactory answer can be made 
we do not say. We must take the record 
as it stands. Upon this record unanswered 
and unexplained, we are of the opinion that 
in this particular an impeachable offense 
has been made out.’ These views held 





that in other respects the case had been 
materially weakened. This was the condi- 
tion of the case when the resolution of im- 
peachment was adopted by the House 
without a division. Afterward and before 
the adoption of the articles of impeachment, 
controlling and significant facts relating to 
these certificates were ascertained. 

In his original report in speaking of the 
Hoskins case, Mr. Palmer used this mild 
and conservative language: ‘‘The whole 
disgraceful perversion of law and _ justice 
was made possible by the complacency, 
stupidity or worse of Judge Swayne who lent 
himself to a conspiracy to ruin an honest 
man by aiding the conspirators in every 
way in his power.’’ After making this 
report and while taking the additional testi- 
mony, Mr. Palmer said, November 28, 1904, 
as to the Hoskins case, ‘“‘ There was no allega- 
tion that Judge Swayne knew anything 
about this alleged conspiracy between Can- 
houn, Boone, and Tunison (the attorneys 
who were alleged to be pursuing Hoskins) at 
all. There is no testimony of that kind or 
finding based upon it.”’ Yet on the 13th of 
December, 1904, he-repeated the assertion 
made in the report in a speech on the floor 
of the House, urging the adoption of the 
resolution of impeachment. 

It should be stated as to the suicide of 
young Hoskins that the physician who at- 
tended him testified that in his opinion he 
died of ‘‘acute alcoholism.” Mr. Palmer 
was chairman of the committee to formu- 
late the articles of impeachment and the 
fact that he reported no article on the Hos- 
kins case is a demonstration that those 
charges had no valid foundation. They had 
probably served their purpose when they 
aided in the passage of the resolution of im- 
peachment. 

The articles of impeachment were twelve. 
The first three were based upon the certifi- 
cates for expenses made by Swayne under 
the following statute, which has been con- 
tained in the several appropriation bills 
since 1896 and is not found in the general 
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statutes, although one of a like character 
relating to the circuit judge is in the gen- 
eral statutes, viz: “For reasonable expenses 
for travel and attendance of district judges 
directed to hold court outside of their dis- 
tricts, not to exceed ten dollars per day 


each, to be paid on written certificates of | 


the judges and such payment shall be al- 
lowed the marshal in settlement of his ac- 
count with the United States.’”’ Judge 
Swayne certified the maximum of ten dollars 
per day and the fact that in the instances 
relied on he had not disbursed that sum 
was not seriously contested. It was claimed 
that many other judges certified in the same 








manner, and that under the authority of | 
United States v. Hill, 120 U.S. 169, the con- | 
temporaneous and continuous interpretation | 


of a doubtful statute by judges, heads of de- 
partments and accounting officers 
govern. In 1896 when this law first made 
its appearance in an appropriation bill, the 


would | 
| tirely inadmissible. 
these articles by six majority. 


attention of the Senate was expressly called | 
to the fact that under a similar statute | 


“Judges were certifying ten dollars a day 
regardless of the actual expenses to which 
they were put,’’ and the Senate proposed to 
correct the practice by adding to the section 
after the word “ Judges”’ the words, ‘‘ which 
said certificate shall state in all cases that 
the judge had actually incurred or paid the 
expense therein stated.’”’ This amendment 






have reported it will allow these district 
judges ten dollars a day upon their certifi- 
cates in the same way that the circuit judges 
get their allowances (which we cannot pre- 
vent them from getting) at the rate of ten 
dollars per day.”’ 

Whatever the true construction of this 
statute may be it is very clear that Mr. 
Cannon understood it to authorize a certifi- 
cate for ten dollars per day without refer- 
ence to actual disbursements, and that act- 
ing upon that construction the House placed 
it in at least one appropriation bill. To 
hold that when Judge Swayne placed the 
same construction upon the statute he was 
beyond a reasonable doubt acting corruptly 
and dishonestly or that it is not fairly open 
to two constructions would impeach either 
the intelligence or candor of Mr. Cannon, 
either of which conclusions would be en- 
The House sustained 
The Senate 
failed to sustain them by a vote of 33 to 409. 
Bard and Kittredge, Republicans, voting 
guilty, and Dubois and Gibson, Democrats, 
voting not guilty on the first article, being 
joined by Clarke of Montana, a Democrat, 
on the second and third articles, which were 


| lost by a vote of 32 to 50. 


was disagreed to in conference and in lieu | 


thereof the words ‘‘and such payment shall 


be allowed the marshal in settlement of his | 


account with the United States’’ were added 


and by implication Congress thus recognized | 


the propriety of that construction and 
practice. 

It appeared that when this paragraph in 
the appropriation bill for 1898 was under 
consideration in the House, Mr. Cannon, the 
chairman of the Committee on Appropria- 


tions (Speaker of the last House), stated 


that the circuit judges certified their ac- | 


counts for expenses “‘upon the basis of ten 
dollars per day.” ... 





| at all. 
“Now the provision in this bill, as we | way influenced his judicial action or was 


Article 4 was based upon the use of a 
private car on a trip from Guyencourt to 
Florida belonging to a railroad, the receiver 
for which had been appointed by Judge 
Pardee and concurred in by Judge Swayne. 
The judge was charged with unlawfully 
appropriating the car to his own use without 
making compensation to the owner and 
with allowing as judge the credit claimed 
by the receiver for the expenses of said 
trip as a part of the necessary operating 


expenses of the road. The facts were, 
that the receiver on his own motion 
tendered the use of the private car to 


Judge Swayne and his family from Guy- 
encourt to Florida, and that the accounts 
were never passed upon by Judge Swayne 
It was not pretended that it in any 











YUM 


THE IMPEACHMENT OF JUDGE SWAYNE 197 





intended to. It appeared that the car was 
only used by the receiver and when not in 
use by him was standing in the yard. It 
was passed over the connecting lines. After 
having specifically charged that Judge 
Swayne ‘‘acting as judge allowed the credit 
claimed by the said receiver for and on 
account of the said expenditure,” the man- 
agers made special and strenuous effort to 
show that the ‘‘expense was not disclosed 
in any of the receiver’s reports.” They 
charged him with using the car without 
compensation ‘‘under a claim of right, for 
the reason that the same was in the hands 
of a receiver appointed by him” but pro- 
duced nothing before the Senate to sustain 
the charge. They were apparently relying 
upon the testimony of Swayne before the 
sub-committee, which testimony the Senate 
promptly excluded under an act of Con- 
gress which provided that ‘no testimony 
given by a witness before either House or 
before any Committee of either House of 
Congress shall be used as evidence in any 
criminal proceeding against him in any 
court, except in a prosecution for perjury 
committed in giving such testimony” (R. S. 
U.S. Sec. 859). It should be said, however, 
that if the testimony had been admitted it 
would have been only by segregating a 
question and answer from the context that 
they could have proved any admission tend- 
ing to establish that charge. The trans- 
script would have shown that in answer to 
the question, Q. ‘“‘You thought that the 
railroad being in the hands of the court, 
you had the right to use the property of the 
railroad without rendering the railroad 
any compensation for it?’’ he said, A. 
“Yes sir, I had ten railroads in my hands 
as judge in six years.”’ 
claim that he had the right to use it with- 
out compensation appears from the answer 
to the next question which was propounded 
by Mr. Palmer, Q. ‘‘And you fancied you 
had the right to use the property of any of 
the railroads that were in the hands of the 
court whenever you pleased without ren- 


That he did not. 





dering any compensation to the railroads 
for it?’’ He said: ‘‘I would not say that.” 
There was practically no evidence offered to 
sustain the third article which related to 
the use of the private car for a trip to Cali- 
fornia. It is interesting to note that Mr. 
Manager Olmstead in an ineffective attempt 
to amend these articles in the House in- 
sisted that they did not “‘conform to the 
facts as disclosed by the record.” He said, 
‘““He, (Swayne), never did appropriate the 
car and the provisions under the claim of 
right as charged in articles 4 and 5, but he 
did improperly use them.’’ While this man- 
ager insisted before the Senate that these 
articles properly charged an impeachable 
offense, whether the charge had been made 
out he considerately left to the judgment of 
the Senate without any discussion or the 
expression of an inconsistent opinion on his 
part. Thirteen Senators were either not ad- 
vised of the previously expressed opinion of 
the learned manager, or if advised thereof, 
did not give it determining weight as they 
voted guilty on both articles and 69 voted 
not guilty. 

Article 6 charged non-residence in the 
Northern District of Florida from July 
23, 1894, to October 1, 1900, and Article 7 
non-residence from July 23, 1894, to 
January 1, 1903, in violation of an ex- 
press statute providing that ‘Every judge 
shall reside in the district for which he is 
appointed, and for offending against this 
provision shall be deemed guilty of a mis- 
demeanor” (R. S. U. S. Sec. 551). Un- 
doubtedly the most satisfactory method of 
establishing the fact that he did not reside 
in the district would have been to have 
shown that he did actually reside elsewhere, 
but the managers were not of course con- 
fined to that. Substantially all of their 
testimony was directed to showing that from 
1894 to 1900 he was not actually in the dis- 
trict except when he was holding court, 
arriving there on the day before and leaving 
the day or the day after court encei, and 
it was claimed that this averaged about 
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sixty days in a year. It appeared that 
during this period he boarded while in the 
district at a private house, or a hotel, and 
an effort was made to show that his real 
home was in Guyencourt, Del. 

The evidence for the respondent clearly 
showed that he only: spent his summer 
vacations at Guyencourt and that it was 
not his residence or home.- In fact this con- 
tention was substantially abandoned in ar- 
gument, one of the managers stating ‘* Wit- 
nesses were called to show that the respond- 
ent did not live in Guyencourt. We do not 
care whether he lived in Guyencourt or 
whether he did not.” He never registered 
and never voted in Pensacola during that 
time. Nor did he anywhere else. He paid 
no poll tax there or elsewhere. On account 
of his age he was exempt from a poll tax 
after 1897. 

As cut down, his district contained in 1g00 
only about 176,337 inhabitants, less than 
an ordinary congressional district, and it is 
obvious that he had relatively very little to 
Under the law he was subject to being 
ordered to other districts to hold court, ab- 
sences for which purpose were clearly con- 
sistent with a continued residence 
own district. He submitted certificates of 
days when he was holding court from Janu- 
ary 1, 1895, to January 1, 1904, from which 
his counsel made a computation claiming 
that it showed that the number of days in 
which court was opened and adjourned by 
him outside of his district was 814, inside 
Intervening days dur- 
ing that time such as Sundays, holidays, 


do. 


in his 


of his district 597. 
etc., 192, and days used in traveling to 
courts outside 102, in all 1705 days em- 
ployed in the discharge of his official duties 
and consistent with his residence in his dis- 
trict, or an average of about 189 days in 
each year. The managers claimed that the 
days outside of his district as shown by the 
certificates were only 570. 

Shortly after the act of July 29, 1894, was 
passed, Judge Swayne left St. Augustine 
where he was then residing within the limits 











of the district for which he was ‘‘ appointed, ”’ 
stating that he ‘‘would be compelled to 
make his residence within the boundaries of 
his district and that he was going to Pensa- 
cola, and with that declaration he left St. 
Augustine that summer in the month of 
July.”” His family continued to live in St. 
Augustine until 1896, when they broke up 
housekeeping and did not resume it until 
October, 1900,in Pensacola. Meanwhile he 
made numerous efforts to get a house in 
Pensacola. May 28, 1898, he registered at 
the hotel in Pensacola as of “‘St. Augustine, 
Fla.’”’ Until March 1899, he registered in 
Pensacola as of *‘ Fla.”’ but on that date and 
afterward as of ‘‘City.’’ There was no seri- 
ous question but that he resided in Pensa- 
cola after October, 1900. In 1903, a house 
was purchased in Pensacola into which he 
moved and where he has since resided. 

The Judiciary Committee in its report re- 
lied upon the case of People v. Owers (29 
Colo. 535) as an authority on the question 
of residence. 

In that case the court held that the Con- 
stitution required the district judge to main- 
tain his actual residence in his district, as 
distinguished from a legal or constructive 
residence or domicile. It was a quo war- 
ranto, and the court held that the burden of 
proof was upon the judge to clearly estab- 
lish such a residence. The facts were as 
follows: —- The judge’s term began January 
9, 1901. The information was filed Septem- 
berg, 1901. ‘‘During that time, on account 
of the state of his health, the judge had not 
actually resided in his judicial district.’’ He 
had served a six-year term, ending January, 
rgor, and until the spring of 1897 he had 
clearly resided in Leadville, in his district. 
At that time his health was impaired, re- 
sulting in nervous prostration. He was un- 
able to sleep in such a high altitude, and 
was advised by his physician that his health 
and life depended upon his spending as much 
time as possible in a lower altitude. He 
was married in October, 1897, and from that 
time, with the exception of five months at 
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Santa Barbara, Cal., he spent most of his 
<ime in Denver, five thousand feet lower, 
during the last two and three-fourths years. 
Heimmediately returned to Denver upon the 
idjournment of his court, when there was 
no other business requiring his presence 
unless he stayed longer for the transaction 
of his private business, except in a few in- 
stances when he went to other parts of the 
state. From the time of his marriage he 
either kept house and lived with his wife or 
boarded with her in Denver, except when 
she was away on visits, when while in Den- 
ver he boarded alone. His wife and family 
were never in Leadville but once, and then 
for less than ten days, on a visit. For the 
last nineteen months he had an office in 
Denver with his name painted on the door, 
the room being rented by a company of 
which he was the secretary. His name ap- 
peared as a resident for 1900 and 1go1 in the 
Denver directory, but, as he claimed, with- 
out his knowledge or direction. During 
this time when in Leadville he occupied as 
his sleeping room a room in the court house 
adjoining his chambers and had no other 
house or dwelling place in Leadville. The 
furniture, including bedstead, bedding, bu- 
reau, washstand, and carpet, was his prop- 
erty. He had in 1898 sold the furniture in 
the chamber to the county. He paid 
nothing for the use of his room. He had 
no other personal property in Leadville, 
made no tax return, and paid no poll or 
personal tax during this period. He took 
his meals at restaurants or hotels as might 
be convenient and had no regular boarding 
place. His wardrobe he kept in Denver, 
and took with him when he went to his dis- 
trict sufficient clothing to meet the necessi- 
ties of a short stop, except that he had 
sufficient personal and bed linen for his use 
in Leadville. He was registered as resid- 
ing at the ‘‘Court House.”’ 

For nine years, with the exception of 
three elections, he voted in Leadville. Dur- 
ing these two and three-fourths years he had 
not been personally present exceeding three 





hundred days, fifty of which were exclu- 
sively devoted to campaigning. In 1899, 
1900, and 1gor, two-thirds to three-fourths 
of his time was spent out of his district. In 
legal documents he had always described 
himself as of Leadville, so registered him- 
self when traveling, had rented a box in its 
post-office and had had his personal envel- 
opes marked for return to Leadville, and 
had claimed and still claimed it as his home 
domicile and residence. 

Upon these facts the court held that the 
Constitution should be given ‘‘a reasonable 
and not a purely technical or literal inter- 
pretation” that “it is only a fair and reas- 
onable construction, we think, of the ad- 
mitted facts to say, and we shall so hold, 
that it is his bona fide intention as soon as 
his health will permit, which he hopes will 
soon be realized, to return to Leadville, in 
his district, for the purpose of there main- 
taining his actual residence.”” Again, ‘‘We 
think it would be a strained construction of 
the language and a harsh rule to enforce 
within eight months after the plaintiff’s 
induction into office to say that because he 
had not during that time, on account of the 
state of his health, actually resided in his 
judicial district and because thus early in 
his term it is not entirely certain that at 
some definite future date he would return 
there, he should therefore be ousted from 
office.’ And again, ‘‘and although the 
rule, as we have said, requires him clearly 
to show a continuing right to hold, this rule 
is in entire harmony with another of equal 
potency, which is that it is only for some 
substantial misconduct upon his part that 
the severe penalty of an ouster should be 
visited upon him.”’ 

In the Colorado case the judge had an 
actual and continuous abiding place for him- 
self and family in Denver, out of his district, 
for four years before the hearing. Swayne 
has never had any such abiding place. 

At the time of the hearing the Colorado 
judge was neither actually abiding or re- 
siding in his district. Swayne was. When 
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the decision was rendered it was not even 
certain that the Colorado judge would “‘re- 
turn to Leadville, in his district, for the 
purpose of there maintaining his actual res- 
idence.”’ 
fide intention”? to do so. Everybody con- 
cedes that Swayne is now a bona fide resi- 
dent of his dis- 


The court said he had a “bona 


| contempt of E. T. Davis and Simeon Belden, 
| and as they all depend upon substantially the 
same facts they can be considered together. 
These cases arose out of a suit in Judge 
Swayne’s court known as the Florida 
| McGuire case. It appeared that while this 
| case was pending in June or July, 1go1, he 
negotiated with 








trict. With the 
exception of vot- 
ing, which was 
no doubt techni- 
cally necessary in 
order to make 
the Colorado 
judge eligible for 
election, every 
fact and circum- 
stance is 

stronger in 
port of residence 
in Swayne’s case. 
In that case the 
burden was upon 
the respondent to 
satisfy the court 
that he resided 
in Leadville. In 
Swayne’s 
the managers 
were bound to es- 
tablish 
dence beyond a 





much 
sup- 


case 


non-resi- 


reasonable doubt 
and the 
were much more 


facts 








J. J. Hooten for 
the purchase for 
his wife of block 
gI, a vacant un- 
occupied lot and 
a part of the land 
in controversy in 
the McGuire suit. 
Hooten testified 
before the Senate 
that the judge 
“stated if he 
bought it it would 
disqualify him in 
the case in case 
it came up before 
him.”’ The judge 
was not a witness 
before the Senate 
and this state- 
ment therefore 
stood undenied. 
Hooten was a,wit- 
ness before the 
sub-committee 
and on this point 
then testified: 

Q. “Did you 








probative of resi- 
dence than in the 
Colorado case. It 
may be safely in- 
ferred that the managers did not exert 
themselves to impress upon the Senate the 
authority of the Colorado case. On this 
article 31 voted guilty and 51 not guilty. 
On Article 7, 19 voted guilty and 63 not 
guilty. 

The 8th, 9th, roth, and 11th articles were 
based upon an alleged unlawful conviction for 


JUDGE CHARLES SWAYNE 


go over the land 
with Judge 
Swayne and point 
it out to him?” 
A. “Yes se.” 

Q. “Do you know whether or not this 
land was in litigation in the United States 
Court at that time or not?” 

A. “I don’t remember, I know there has 
been litigation about that land before and 
since. I could not state whether or not 
there was at that time.”’ 
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It is difficult to understand how the wit- 
ness could have made that answer, if Swayne 
made the statement to which he last testi- 
fied. He was not however confronted with 
his former statement before the Senate. 
Swayne was notified that a quit-claim deed 
had been made to Mrs. Swayne, Edgar the 
grantor declining to make a warranty on 
account of the “old Alberta Caro” or 
McGuire claim. He wrote the agents to 
omit block 91 and send the papers for other 
property for which he had been negotiating. 
There was no pretence that a deed was ever 
made or sought to be made to Judge Swayne. 
Sometime in August, Belden and Paquet, 
plaintiff’s attorneys in the McGuire suit 
wrote Judge Swayne requesting him to re- 
cuse himself. To this he made no reply 
until he reached Pensacola to hold the Nov- 
ember term. November 5, while the 
criminal docket was being disposed of, Mr. 
Paquet came into court and Judge Swayne 
suspended proceedings, called him up and 
in the presence of Mr. Blount, one of the de- 
fendants, and attorney for the defendants, 
in the McGuire suit, called attention to the 
letter stating that he had not answered it 
as he thought it should be disposed of in 
court when the other side was represented. 
He stated that he had negotiated in behalf 
of a relative for block 91, that during the 
negotiations a quit-claim deed had been 
forwarded, and on inquiry it was developed 
it was because the grantor would not war- 
rant against the Caro claim, that thereupon 
the deed was returned and all negotiations 
terminated, that while the letter was not a 
formal application he would treat it as such, 
and thought under the circumstances he 
was qualified to try the case and felt in duty 
bound to go on. In argument he was vig- 
orously assailed for failing to recuse him- 
self, but a discussion of that phase of the 
case is clearly immaterial as he was not im- 
peached for such failure. In fact, if his 
conduct in thus failing was a proper subject 
of adverse criticism it only furnished the 
stronger motive for the alleged improper 





and contemptuous conduct of Paquet, Bel- 
den, and Davis, and makes it more probable 
that they were guilty of such conduct, as it 
intensified the motive. Paquet was not a 
witness, and the testimony that he was in- 
formed by Judge Swayne on November 5, 
that the judge had terminated all connec- 
tion with lot No. 91 was uncontradicted. 
The clerk testified that substantially the 
same statement was made by the Judge on 
Friday, the 8th of November in the pres- 
ence of Paquet, Belden, and Davis. 

It seems that Blount, Paquet, and Davis, 
(claimed by Blount, but denied by Davis), 
were conferring from time to time about 
the trial of the McGuire case up to Satur- 
day. It had been set down for trial at the 
beginning of the term on the motion of 
both parties. About five o’clock Saturday 
afternoon the criminal docket having been 
disposed of, the parties endeavored to make 
a disposition of the McGuire case. Paquet, 
Belden, and Davis were in court. Davis it 
was claimed was sitting with and conferring 
with Paquet representing the plaintiff, W. A. 
Blount representing the defendants. Plain- 
tiffs desired a postponement until the fol- 
lowing Thursday. To this the judge was 
willing to agree if defense consented. De- 
fendants insisted on immediate trial. The 
judge ordered the case to go over until 
Monday at 1o when it should be tried unless 
plaintiffs could show cause for continuance. 
Mr. Belden said he wanted to try the case, 
and was all ready except procuring the at- 
tendance of his witnesses. He claimed he 
needed forty witnesses, one of whom was 
out of the state, but he could not give his 
name. He afterwards tried the same suit 
in 1902, with full opportunity to get all 
the witnesses he wanted and only used six- 
teen witness all of whom lived within a 
mile or two of the Court House and could 
have been summoned if at home, in about 
two hours time. Paquet was the leading 
counsel. He left court and prepared a pre- 
cipe for a suit in ejectment in the state 
court against Judge Swayne, claiming dam- 
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ages for rents and profits in the sum of 
one thousand dollars, though he knew that 
Swayne had never been in possession and 
did not claim any title. There never was 
any pretence that Judge Swayne had any 
title, as the only deed ever made was to his 
wife and that was rejected. Mr. Davis was 
then employed in that suit and testified that 
he knew nothing about the title. Mr. Bel- 
den, in answer to a question as to whether 
he was advised that Judge Swayne had 
made a statement from the bench and had 
declined to recuse himself said, ‘‘Oh, I was 
fully informed about that,’’ though he after- 
wards in the same examination denied any 
knowledge of Judge Swayne’s statement 
about the purchase. He made no examina- 
tion of the record to see how the title stood. 
Mr. Hooten testified that neither Paquet, 
Belden, or Davis had ever made any in- 
quiry of him as to the negotiations for the 
sale of lot 91. Apparently they were not 
looking for reliable information. Belden 
admitted that he had made no inquiries. It 
appeared in the contempt hearing that 
Paquet, Belden, and Davis, all signed the 
precipe in the State Court suit. The con- 
ference which resulted in the bringing of 
that suit was held in the store of Mr. Pryor, 
who seems to have been financing the 
McGuire litigation. At that conference it 
is claimed an understanding was entered 
into to dismiss the McGuire suit on Monday 
morning, and great stress was laid upon this 
understanding as conclusively demonstrat- 
ing that the suit in the State Court, which 





was afterward brought could not have been | 
intended to affect the McGuire suit inas- | 
much as it had already been agreed to dis- | 
continue it. But that understanding, if in 
fact, had proved to be entirely immaterial 
as affecting the propriety of Judge Swayne’s | 
conclusions on the facts in the contempt | 
case, as it was. conceded he was not in- 
formed of any such understanding or agree- 
ment. Testifying to it and exploiting it 
with a great flourish of trumpets, three 
years after it ought to have been communi- 








cated to the judge, if he was to be affected 
by it, while possibly characteristic, could 
hardly prejudice the judge before an intel- 
ligent tribunal. The writ was served on 
Swayne after eight o’clock Saturday night. 
Mr. Belden gave as reason for this extreme 
diligence, that it was hurried up and served 
that night so as to be in time for the rule 
day of the following month, and they 
wanted to have service on Charles Swayne 
before he left the state, but it appeared that 
the first Monday of December was the first 
rule day and that according to his under- 
standing he needed only fifteen days for 
service and he had at least twenty-one, six 
more than the requisite number, and that 
he knew Swayne was to be in Pensacola 
until the following Monday at 10, so that 
from every point of view there was ample 
time and opportunity for service on Mon- 
day. 

Later in the evening, apprehensive 
no doubt, that the bringing of the suit 
should not sufficiently embarrass the Judge 
and bring him into public contempt, Mr. 
Paquet wrote an article for the Pensacola 
Press, published Sunday, and sent it to the 
paper by Mr. Pryor. In this article he de- 
scribed the State Court suit as ‘‘A decided 
new move in the now celebrated case of 
Mrs. Florida McGuire,” and in order that 
there might be no question as to identity 
and purpose, said it was to recover posses- 
sion of lot gt ‘‘and which is alleged that 
Judge Swayne purchased from a real estate 
agent in this city during the summer months 
and which is a part of the property now in 
litigation before him.”’ Belden and Davis 
endeavored to break the force of this ar- 
ticle by stating that they had nothing to do 
with writing it and testified that they so 
stated to Judge Swayne at the hearing. 
Judge Swayne’s counsel claimed in argu- 
ment before the Senate, that these attor- 
neys conspired to bring a baseless suit for 
an,unlawful purpose, and if the conspiracy 
was made out it might well have been held 
on familiar principles that they were re- 
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sponsible for all acts done in pursuance 
thereof, though they did not directly par- 
ticipate therein, and the fact that they all 
signed the precipe in the State Court suit, 
tended strongly to establish the conspiracy. 
Monday morning Belden and Davis went 
into court (Paquet having been called to 
New Orleans by sickness in his family). 
Davis had his name entered of record as 
counsel for the plaintiff, and discontinued 
the McGuire suit. W. A. Blount then, as 
amicus curiae, stated that in his opinion a 
contempt had been committed and sug- 
gested that an investigation be had for the 
purpose of determining whether a _ con- 
tempt had been committed or not, and 
afterward wrote out and signed a motion to 
that effect in the motion book. The mo- 
tion was not on oath. Mr. Palmer in his 
speech on the impeachment resolution con- 
tended that in case of a contempt not com- 
mitted in the presence of the court the pro- 
ceeding ‘“‘must be founded on an affidavit 
setting forth the facts and circumstances 
constituting the alleged contempt sworn to 
by the aggrieved party or some other person 
who witnessed the offense. W. A. Blount 
was certainly the “aggrieved party”’ and 
was therefore properly moving, vet, in his 
address before the Senate, Mr. Palmer bit- 
terly complained that Blount acted in 
that capacity, using this choice collection of 
language, characteristic to some extent of 
the impeachment proceedings, to adequately 
express his feelings. ‘‘He selected the one 
man Blount whose grist he had insisted 
upon grinding in his judicial mill and who 
had been able, through Judge Swayne’s re- 
fusal to recuse himself, to force a discon- 
tinuance of the case, and who might there- 
fore be supposed to feel willing to do the 
dirty work of the judge to institute and 
prosecute the proceedings for contempt,” 
evidently ignoring the right of ‘“‘the ag- 
grieved party” to intervene, which he had 
previously asserted. His law was evidently 
temporarily in eclipse. As to the necessity 
of an oath the ‘‘ Encyclopaedia of Law and 





Procedure”’ states the law as follows: ‘‘As 
a rule the proceeding to punish for contempt 
committed out of the presence of the court 
should be instituted by a statement or some 
writing or affidavit presented to the court 
setting forth the facts’’ (Vol. ix, p. 38). 
So an oath is not an essential element in the 
motion. 

The judge made a declaration on the r1th, 
Monday, relative to the facts, incorrect in 
some of its details, but in substance an ac- 
curate statement of his connection with lot 
gt, and this was made a matter of record. 
Tuesday, Belden and Davis appeared and 
filed an unverified answer. Neither of 
them testified, though they had every op- 
portunity. Mr. Palmer in his report to the 
House stated in substance five times that 
they had purged themselves on oath and 
enlarged upon the iniquity of holding them 
for contempt after such purging, and al- 
though his attention had been called to the 
fact by Judge Swayne, that there had been 
no such purging, he afterward repeated in 
substance the same statement six times in 
his speech to the House. In their answer 
they did not deny bringing the suit in the 
State Court, but they did not claim it was 
in good faith or that they so believed. 
They denied being present on November 5, 
when Judge Swayne made the statement, 
but did not deny that it had been com- 
municated to them, or that they had any 
knowledge thereof. For their reasons for 
believing that Judge Swayne or some mem- 
ber of his family was interested in lot gr, 
they referred to the declaration made No- 
vember 11, the day before, in which dec- 
laration it was stated that ‘“‘thereupon,and 
by his advice, the said deed was returned to 
the proposed grantors with the statement 
that no further negotiation whatever could 
be conducted by them in relation to this 
property, and they thereupon refused to 
purchase either at the present time or in 
the future any portion of said tract,” an 
express and unequivocal repudiation of the 
deed. Yet having referred to this very 
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declaration as the source of their informa- 
tion, Belden and Davis went on to say in 
their answer that they “believe there is in 
existence a deed to Mrs. Charles Swayne 
uncanceled, and that they have no knowl- 
edge of its repudiation.” 

That must have impressed Judge Swayne 
as a candid way of treating his own dec- 
laration, mildly informing him that he was 
not worthy of belief and constituting a new 
contempt. It indicates perhaps why the 
answer was not sworn to. Davis did not 
deny in the answer that he had been of 
counsel for the plaintiff in the McGuire case, 
he simply claimed the court had no juris- 
diction over him until he requested the 
court on the 11th to mark his name as at- 
torney for the plaintiff. He testified be- 
fore the Senate that he was not of counsel 
in that suit, but he did not testify at all 
before Judge Swayne, and all Judge Swayne 
had was the evasive denial, not on oath, in 
the answer. There was testimony on the 
impeachment trial that Davis was confer- 
ring with and apparently making sugges- 
tions to Paquet when he was urging a post- 
ponement on Saturday, and at other times, 
which among other things properly led the 
judge to believe and hold in the absence of 
any express denial, as he held in his finding 
that “his acts in and about the court room 
had led the court to believe that he was the 
counsel in the case previous to that time”’ 
(Monday). 

In answer to the question: ‘‘Then, Mr. 
Belden, these facts of what you did outside 
of that court and as to your notice and the 
honesty of your purpose in doing them were 
never brought to the attention of Judge 
Swayne on the hearing of the proceeding 
for contempt, were they’?’’ Mr. Belden 
emphatically said, ‘‘Never, under no cir- 
cumstances would I have gone to him.” 

The bringing of the suit in the State 
Court, the notice in the paper, were all 
proved. It was hardly necessary to call 
any one to prove to the judge his own dec- 
laration made to Paquet, and when Belden 


and Davis failed to deny that that informa- 
tion had been communicated to them, or 
that they had any such knowledge, but 
stood dumb and mute, he clearly had a 
right to infer, if he was not actually bound 
to do so, that it had been so communicated 
to them and that they knew the State suit 
was without foundation and clearly a con- 
tempt. Who can say that beyond a rea- 
sonable doubt he was wrong in so finding? 
Who can justify the professional ethics 
that for the purpose of convicting Judge 
Swayne of an infamous crime in rendering 
a judgment, insistently urged upon the 
Senate facts believed to be important and 
determining, which were not only not pre- 
sented but were deliberately withheld from 
him when he rendered that judgment. It 
is to be regretted that the management 
were confronted with an exigency so great 
as to make such a course necessary. 

In this connection it is important to note 
that after having failed in a writ of prohibi- 
tion to prevent Judge Swayne from pro- 
ceeding against him for the same contempt, 
Louis Paquet, the leading counsel for plain- 
tiffs in the McGuire case, who drew the 
precipe in, the State Court suit and wrote the 
newspaper article, and was fully informed of 
all the facts, came into court March 31, 
1902, and filed a signed statement in which 
he admitted that ‘‘through excessive zeal 
in behalf of his clients he did so act that 
this honorable court was justified in believ- 
ing the said actions were committed in con- 
tempt thereof, and as showing disrespect 
therefor’? and apologized therefor, where- 
upon he was promptly excused by the 
judge. This was not in evidence before the 
court when the judgment was rendered 
against Belden and Davis, but the confes- 
sion of one of the combination does not 
tend to impeach that judgment but con- 
firms it. 

It was urged that Judge Swayne had no 
jurisdiction of contempt proceedings in such 
a case. The case was carried before Cir- 








cuit Judge Pardee and with Judges McCor- 














XUM 


‘actual 


THE IMPEACHMENT OF JUDGE SWAYNE 


205 





mick and Shelby sitting and concurring 
with him he held: ‘“‘The relator is an at- 
torney and counsellor of the United States 
Circuit Court for the Northern District of 
Florida and as such one of the officers of the 
court within the intent and meaning of the 
above statute. As such officer he was and 
is charged with conduct 7m and out of court, 
which if accompanied by malicious intent or 
if it had the effect to embarrass and obstruct 
the administration of justice was such mis- 
behaviour as amounted to a contempt of 
court. To hear and decide whether the relator 
was guilty of such contempt was clearly 
within the jurisdiction of the court” (112 


F. R. 139). 
When sustained by three disinterested 
judges, Judge Swayne could hardly 


be said beyond a reasonable doubt to 
have wrongfully asserted jurisdiction. He 
sentenced them to two years disbarment 
and imprisonment for ten days and one 
hundred dollars fine. Mr. Blount immedi- 
ately called his attention to the erroneous 
disbarment and it was at once remitted. 
The statute only authorized fine. or impris- 
onment. No one at the time consulted the 
statute and the respondents made no ques- 
tion as to the propriety of the sentence. No 
one seems to have known at the time that 
the sentence could not be cumulative. A 
petition for habeas corpus was made out and 
seventeen reasons alleged as the ground 
thereof, but the illegal sentence was not 
relied upon. Judge Pardee in his opinion 
called attention to it and gave the respond- 
ents the option of serving the time or pay- 
ing the fine. They had both served three 
days. Belden elected to complete the time 
but Davis paid the fine, so that neither 
was injured by the erroneous sentence. 
There was nothing to show that Judge 
Swayne knew the requirements of the stat- 
ute in this respect, and constructive or in- 
ferred knowledge as distinguished from 
would hardly be sufficient upon 
which to predicate express malice. There 
was a good | deal of conflicting testimony as 





to the language used by Judge Swayne in 
passing sentence. It was claimed and de- 
nied that he characterized their conduct as 
a ‘“‘stench in the nostrils of the decent 
people.” It was at least doubtful whether 
he used that expression and it was admitted 
that he expressed regret at being obliged to 
sentence Mr. Belden who was some seventy 
years of age and suffering from facial pa- 
ralysis. On these articles the vote was 
uniform, 31 guilty and 51 not guilty. 

The 12th article was based on the O’Neal 
contempt case. On this article the man- 
agers asserted in argument that the facts 
material to the issue were not in dispute. 
Nothing could be farther from the facts. 
On the material facts there was a direct and 
irreconcilable conflict of testimony. Mr. 
Greenhut was at one time a director in the 
American National Bank of Pensacola, of 
which Mr. O’Neal was president. While 
such a director the bank negotiated a loan 
to Scarritt Moreno of $13,000, and received 
security therefor. There was some question 
as to its value. The loan with the security 
was transferred to a director of the bank 
for $10,000. Meanwhile Greenhut had en- 
dorsed a note to the bank for Moreno, for 
$1,500. Greenhut refused to pay the note, 
claiming that the bank had security which 
should be applied thereto. Moreno became 
insolvent and Greenhut was appointed his 
trustee and under the advice of his counsel 
brought a suit in equity, claiming an in- 
terest for the bankrupt estate in the secur- 
ity, and made the bank a party thereto. 
The suit was brought on Saturday, and on 
the following Monday, as O’Neal states in 
his affidavit, as he was going to the bank he 
saw Greenhut standing in the door of his 
store ‘‘and it suddenly occurred to respondent 
to reproach the said Greenhut with having 
brought the suit mentioned in his affidavit 
against said bank.” He entered Green- 
hut’s store in which an altercation occurred, 
as the result of which O’Neal cut Greenhut 
with a knife ‘‘at a point behind the left ear, 
then across the left cheek, ending.at the 
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left corner of the mouth and stabbed him 
on the left side, over lower ribs, upon the 
left hip, on the left elbow, and on the left 
hand.”’ 

O’Neal admitted in his affidavit that the 
conversation was ‘‘ however concerning chiefly 
the bringing of the said suit against the said 
bank.”’ The great question in the case was 
whether he made an assault with intent to 
kill upon Greenhut ‘“‘concerning chiefly the 
bringing of said suit,’’ or whether he was 
properly repelling an assault made upon 
him by Greenhut. Upon this point O’Neal 
and Greenhut were directly at issue. At 
the hearing Greenhut was impeached only 
by the opposing testimony of O’Neal, there 
being no other eye witness to the beginning 
of the affray. 

On the other hand O’Neal having sworn 
in his affidavit made about fifteen days be- 
fore the hearing, “that Greenhut in his an- 
swer to the suit on the $1,500 note had inter- 
posed a defense which this respondent be- 
lieved and believes to be untrue, and known 
to the said Greenhut to be untrue”’ admitted 
on his cross examination at the hearing that 
he didn’t know what the plea in that case was, 
an admission that did not tend to sustain 
his credibility as a witness. He admitted he 
had pleaded guilty to three criminal charges, 
one, shooting across a public street, and two, 
for carrying concealed weapons, neither of 
which were calculated to commend him as a 
keeper of the peace. A newspaper reporter 
testified that immediately after the assault 
O’Neal gave him his version of the facts and 
said Greenhut gave him the lie when he 
struck Greenhut and then Greenhut struck 
him, flatly contradicting O’Neal’s subse- 
quent version and proving him the aggressor. 
At the hearing O’Neal exhibited a small 
pocket knife as the weapon used by him. 
One witness who held O’Neal and tried to 
take the knife from his hand, with which 
he had been asserting his judicial rights 
against the trustee in bankruptcy, testified 
that the knife exhibited was not the knife 
used, and another witness not so positive, 











said he did not think it was the same. If 
he had any regard for the weight of evi- 
dence, how Judge Swayne could have done 
otherwise than accept Greenhut’s version, it 
is difficult to see. How any intelligent, fair- 
minded man fully informed as to the facts, 
could have held otherwise is not perceived. A 
fortiort Swayne did not commit an impeach- 
able crime in so doing. O’Neal was convicted, 
sentenced to sixty days imprisonment, a 
writ of error to the Supreme Court of the 
United States was sued out, a supersedeas 
of the sentence was granted and O’Neal was 
never imprisoned a moment for his murder- 
ous assault. That court held that “ Juris- 
diction over the person and jurisdiction 
over the subject matter of contempt was 
not challenged. The charge was the com- 
mission of an assault on an officer of the 
court for the purpose of preventing the dis- 
charge of his duties as such officer, and the 
contention was that on the facts no case of 
contempt was made out.” 

In other words the contention was ad- 
dressed to the merits of the case, and not to 
the jurisdiction of thecourt. (190 U.S. 36.) 

The judge’s jurisdiction, his right to hear 
and determine the question of contempt, on 
such a state of facts was then challenged in 
a habeas corpus proceeding before Judge 
Pardee, Judges Shelby and McCormick sit- 
ting with him. They unhesitatingly and 
unanimously held: 

‘‘The question before the District Court in 
the contempt proceeding was whether or 
not an assault upon an officer of the court, 
to wit, a trustee in bankruptcy, for and on 
account of, and in resistance of, the per- 
formance of the duties of such trustee, had 
been committed by the relator; and if so, 
was it, under the facts proven, a contempt 
of the court whose officer the trustee was? 
Unquestionably the District Court had juris- 
diction summarily to try and determine 
these questions, and, having such jurisdic- 
tion, said court was fully authorized to hear 
and decide and adjudge upon the merits.” 
(125 F. R. 967.) 
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When three able and disinterested judges 
held that he “‘unquestionably”’ had jurisdic- 
tion, it is preposterous to contend that 
Judge Swayne committed a crime in assert- 
ing it. To be sure the learned managers 
vehemently contended in argument that, 
reproaching Greenhut with a lethal weapon 
‘“‘concerning chiefly’’ the bank suit, was an 
indictable offense, and if punished as for 
contempt, he would be twice punished, and 
therefore O’Neal could not be held for con- 
tempt. Unfortunately for this contention 
the Supreme Court of the United States in 
In re Savin (131 U. S. 275) had held the 
other way, saying ‘‘undoubtedly the offense 
charged is embraced by that section and is 
punishable by indictment. But the statute 
does not make that mode _ exclusive.” 
Strange as it may seem, this article received 
the largest vote of any, 35 voting guilty and 
47 not guilty. There was no division on 
party lines. 

Thus ended the fifth impeachment of a 
United States Judge in our history. Judge 
Swayne was not a witness and at the con- 
clusion of the evidence his counsel offered 
to submit the case without argument, 
which offer was declined by the managers. 

Of all impeachments it was the most ab- 
ject and humiliating failure as none was ever 
tried that did not come nearer a favorable 
result, in no case failing to get at least a 
majority in favor of conviction on at least 
one article, while here the most favorable 
result was a majority of 12 against convic- 
tion. 





What there was in legitimate proof that 
would stand the test of impeachment pro- 
ceedings, as indicated by the articles relied 
on, to justify the assertion of Mr. Palmer, 
made in the debate on the articles, January 
19, 1905, that ‘‘ The track of this man since 
the time he was appointed a judge in Florida 
down to this date, is spread all over with 
bankruptcies, scandals, and suicides,’’ an in- 
telligent and discriminating public must 
judge. The assertion, however, went broad- 
cast throughout the country, as a summary 
of the charges against Judge Swayne. 

It is reasonably safe to assume that here- 
after Congressional lawyers having any de- 
sire for ‘‘the bubble reputation” will not be 
likely to seek it in impeachment proceed- 
ings, unless the facts are such as to compel 
a favorable result, unaided by passion or 
prejudice. 

Hon. C. H. Grosvenor has something of’ 
a reputation as a political prognosticator, 
but he sometimes enters other fields. I 
conclude this article by quoting without 
comment, approving or otherwise, a proph- 
ecy with which he concluded a speech on 
this case in the House of Representatives. 
He said: ‘“‘We shall see what we shall see, 
and when our managers come back from the 
Senate trailing the flag of partisanship and 
persecution in the dust of overwhelming 
defeat, we shall understand then better 
than we understand now the principles of 
law governing this case and the elements of 
hate that have entered into it.” 

ROcKLAND, Marne, March, 1905. 
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THE TALE OF “34 FEDERAL” 


By DonaLp RICHBERG 


AM “34 Federal,” a book with a past. 

Once I was innocent and beautiful, yet 
withal wise. Now I am still wiser, but my 
innocence, my beauty, and my pride have 
fled. Listen to my story. 

My master is a very poor lawyer. He is 
not poor in money, because he has managed 
to conceal his faults under a great bluster 
of manner, but he is poor in legal wisdom, 
very careless, and never brilliant in tactics. 
Not long ago master-took me down and 
thumbed my pages, saying as he did so: 
“152 or 252 — or — what was that number? 
I don’t suppose the case applies, because no 
case will apply, but Griswold said it was 
right in point. — Ah, here it is!’”’ He then 
ran down the syllabus and before he had 
read the opinion began to whistle and slap 
his thighs. This is a thing which only a 
careless lawyer does: counts his chickens on 
the eggs in the syllabus (which only too 
often turn out bad). Next he read the case 
through carefully, all the time stroking my 
leather back affectionately. Finally he 
turned down a corner of two of my leaves 
and then laid me carefully down at the side 
of his desk. Just then a client entered the 
outer office. 

“‘Ah!”’ said master, ‘‘come right in, Mr. 
Brown.” 

Mr. Brown came in looking very sad. He 
sat down slowly, with a long sigh, and began 
to tell master how hard times were. Finally 
he asked if master felt as doubtful about his 
case as he had before. Master looked at 
me and then drew his lips tight together and 
said: 

“Well, Mr. Brown, all things are uncer- 
tain in this profession. I think we have a 
chance to win.” 

Then Mr. Brown went on and talked 
about how his bills worried him, till finally 
master interrupted. 

““Look here, Mr. Brown,”’ he said, ‘‘you 





mean you'd like to drop this case and not 
have to pay me any more fees.”” Then he 
bellowed out a mirthless sort of guffaw and 
continued, over-talking Mr. Brown’s pro- 
tests: 

“T’ll tell you what I'll do. I'll do this: I 
don’t advise my clients to fight a case un- 
less they have a good chance. Now I'll 
prove it. I'll carry this litigation through 
without a cent of further cost to you, not a 
cent —if I lose. If I win, you give me a 
third — no, hang it! if this is all my game 
we'll share alike. I'll do it for half.” 

“Till take you up,” said Mr. Brown ea- 
gerly, “I'll take you up.” 

“‘All right,” said master, ‘“‘we’ll just call 
that settled; and we’ll put it down in writing, 
so we will neither of us forget.”’ 

After Mr. Brown had gone, master sat for 
a long time, staring at the blank wall. Then 
he turned and patted me softly and said to 
me: ‘‘ You’re worth just half of ten thousand 
to me, old boy, and I can make pretty 
good use of that amount right now.” 

For some time after that day I lay on 
master’s desk, and master was so kind in 
his glances toward me that I began to feel 
I had hitherto misjudged this man, and I 
took keen pleasure in this growing friend- 
ship between us. At last one morning he 
gathered a lot of papers together, with many 
grunts and much ‘“‘cussing”’ of the stenog- 
rapher, and went over to the court room, 
where he sat holding me in his arms for a 
short time. Then the clerk called, ‘‘ Brown 
against’’ something or other. I could not 
quite hear all he said, as master jumped up 
and hurried forward to where the judge sat. 

Now came the proudest hour of my life. 
After a great deal of talk and many dis- 
agreements between the lawyers and the 
judge, master finally came over to the table 
where he had left me and opened me to 
the place where the corners were turned 
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down. Then master read from me four solid 
pages in a big, emphatic voice, pausing now 
and then to inflate his chest and glower at 
his opponent. Sometimes he would read a 
sentence over slowly and quietly and then 
roar it out again, all the time thumping my 
pages with his heavy hand. Of course I 
knew this was not anger on his part, so I 
didn’t mind it, though it cracked the glue in 
my back very badly. 

Master’s opponent didn’t seem to mind 
this either, for he sat and smiled throughout 
master’s recital. The more noise master 
made, the more steadily the other man 
smiled. Finally master said: 

“TI think, if your honor please, that this 
case is quite decisive as to the present con- 
troversy. Perhaps your honor would like 
to see the case yourself.” 

Master passed me over to the judge, who 
placed me before him on his high desk. 
Pride filled every thread in my binding. 
Before the judge had adjusted his glasses, 
however, the opposing attorney rose. 

“If your honor please,” he began, in a 
sort of whimsical drawl, ‘“‘the attorney rep- 
resenting Mr. Brown has unfortunately neg- 
lected to examine the last volume of the 
Supreme Court Reporter which has just 
come to my hands. The case of Notman v. 
Northern Consolidated, etc., Co., p. 225, is 
worthy of attention. Allow me to read the 
final words of the decision: 

“The ‘pig-iron’ case, as it is commonly 
called in the ‘ 34th Federal,’ has been so per- 
sistently brought to the attention of the 
court in this cause, that a final word is 
necessary as to that decision. There can be 
but little doubt that the opinion in the 
‘pig-iron’ case proceeded from a mistaken 
view of the facts, or else was predicated upon 
facts not appearing in the record. Certain 
it is that that decision is to-day without 
following in any of the courts of the United 
States and England, and cannot be regarded 
as having any weight in the decision of the 
cause at present before this court.” 





There was a dead silence in the court 
room after this, and I could just see over 
the edge of the judge’s desk that my master 
turned very red. Then the wrangling broke 
out again, but it did not last much longer, 
and soon my master gathered together his 
papers and started to leave. The judge 
called him back and returned me to him. 
To my surprise he seized me quite roughly 
and carried me back to the office, held under 
his arm so I feared I would fall to the muddy 
pavement at any moment. Arrived at the 
office, my master flung his papers on the 
desk and then held me in his left hand 
while he struck me several hard blows with 
his right hand, all the time growling out 
the most unprintable sort of words. 

After many minutes of this sort of abuse, 
which bruised me both within and without, 
he seized me with his right hand and flung 
me in the far corner, where I landed between 
the safe and a waste-basket in a very bat- 
tered state — my front cover almost torn off 
and my leaves all open. There I have lain 
for days — weeks I think it is now. Once 
in a while my master, in passing by, kicks 
me with his heavy boot. This pains me 
greatly, but I feel that I shall soon be be- 
yond all pain. The next time the scrub- 
bing-man picks me up and lays me on mas- 
ter’s desk, will probably mark myend. The 
scrubbing-man has done that three times, 
meaning to be kind, but each time my mas- 
ter pounces on me in the morning with a 
savage growl and throws me back in the 
corner, more ragged and wounded than be- 
fore. 

I hear Mr. Brown joking master in the 
outer office, something about a contingent 
fee. Last week when Mr. Brown left master 
swore he had a mind to throw me out of 
the window, but he finally said: ‘‘No, I 
won’t,”’ and flung me back in this corner. 

The door has slammed. Mr. Brown has 
gone. Master is coming into his office. 


Cuicaco, Ixtu., March, 1905. 
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THE PERPETUATION OF THE OPEN 





MARKET 


By Bruce WyMANn 


Of the Faculty of Law in Harvard University 


I 


VEN to the most superficial observers 
of current events it is clear that the 
competitive system is much threatened from 
many quarters. Undoubtedly the indus- 
trial order in the first half of the twentieth 
century is going to be a different thing from 
the business organization of the first half of 
the nineteenth century; but whether this 
change is to be one in kind or one merely 
in degree remains to be seen. At the pres- 
ent moment despite adverse movements the 
substance of competition is still to be found 
in the general course of most of industrial 
activities for the greater part of the time. 
This condition can be maintained if all of 
the conservative forces of society are ex- 
erted; and among these one of the most 
potent is the law. 

The courts are manifesting the greatest 
activity at the present time at various 
points where the disturbing force of the 
predatory combination is making itself 
felt. And there is now much law by which 
outrageous action by a combination may be 
stopped. There are, however, many ques- 
tions of law in relation to such action that 
are in dispute. One of these problems it 
is proposed to discuss in this article, as it 
is one of the most pressing of those that 
are undetermined. The issue involved is 
whether there is a difference between the 
methods in competition which may be em- 
ployed by an individual and the course of 
action that may be taken by a combination 
in competition. More precisely the question 
is whether a combination engaged in com- 
petition may refuse to have any business 
dealings with those who continue to have 
commercial relations with its rivals. For 


it is obvious that if the combination be 
permitted to compete in this way, the ruin 
of the rival, thus cut off from his sources 





of supply, will result in numberless in- 
stances. As to this, the combinations at 
the present day defy the courts to declare 
such a course of action to be illegal, however 
oppressive it may be. 


II 


The general legal theory of the most ac- 
curate observers of these current industrial 
phenomena is that every person engaged in 
business has a legal right to his trade; con- 
sequently those who interpose themselves 
between a trader and the persons who would 
deal with him commit a prima facie tort by this 
very interference. By this theory every one 
who intermeddles with the business relations 
of another is put to his justification; among 
the initiated, therefore, the problem of legal- 
ity has become a question of justification. 
A man who urges his friends to stop dealing 
with his enemy by this theory is liable for 
the damage caused by his intermeddling, 
since his motive is bad; but a tradesman 
who persuades a customer to stop buying of 
his rival has a justification by obvious policy, 
for by general principle fair competition is 
a complete justification, since its operation 
is held to be for the best interests of society. 
This general theory is already established 
by the weight of modern authority, although 
there persists a respectable dissent. 

The nature of this business right is ex- 
cellently stated in a recent case, Jersey City 
Printing Company v. Cassidy, 63 N. J. Eq. 
759. In that case the court was challenged 
to define its right to issue an injunction at 
the prayer of an employer to restrain the 
defendants, former employees then on 
strike, from unlawful interference with 
scabs who were seeking to take the places 
of the strikers. 

Vice-Chancellor Stevenson stated the right 
of the complainant substantially as follows: 
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“‘A large part of what is most valuable in 
modern life seems to depend more or less 
directly upon ‘probable expectancies.” When 
they fail, civilization, as at present organized, 
may go down. As social and industrial life 
develops and grows more complex these 
‘probable expectancies’ are bound to in- 
crease. It would seem to be inevitable that 
courts of law, as our system of jurispru- 
dence is evolved to meet the growing wants 
of an increasingly complex social order, will 
discover, define, and protect from undue 
interference more of these ‘probable expec- 
tancies.’ It will probably be found in the 
end, I think, that the natural expectancy of 
employers in relation to the labor market 
and the natural expectancy of merchants in 
respect to the merchandise market must be 
recognized to the same extent by courts of 
law and courts of equity and protected by 
substantially the same rules. It is freedom 
in the market, freedom in the purchase and 
sale of all things, including both goods and 
labor, that our modern law is endeavoring 
to insure to every dealer on either side of 
the market. The merchant, with his fortune 
invested in goods and with perfect freedom 
to sell, might be ruined if his customers were 
deprived of their freedom to buy.” 

As to the grounds upon which justifica- 
tion may rest, they are many. For the 
present purpose it is enough that fair com- 
petition is an accepted excuse. But if the 
motive or the method be bad, the justifica- 
tion properly fails. All this is shown in 
Doremus v. Hennessy, 176 IIl. 608, 52. 
This action was on the case for damages 
upon the ground that the members of an 
organization known as the Chicago Laundry- 
men’s Association had fixed a scale of prices 
for laundry work, and had conspired to 
injure the plaintiff in her good name and 
credit, and to destroy her business, because 
she would not charge prices in accordance 
with such scale, and they were proceeding 
to carry out the conspiracy. It was held 
actionable. 

The court by Mr. Justice Phillips said: 





‘A combination by them to induce others 
not to deal with appellee or enter into con- 
tracts with her, or to do any further work 
for her, was an actionable wrong. Every 
man has a right, under the law, as between: 
himself and others, to full and free disposi- 
tion of his own labor and capital according 
to his own free will, and any one who in- 
vades that right without lawful cause or 
justification commits a legal wrong, and, if 
followed by an injury caused in consequence 
thereof, the one whose right is thus invaded 
has a legal ground of action for such wrong. 
An intent to do a wrongful harm and in- 
jury is unlawful, and if a wrongful act is 
done, to the detriment of the right of an- 
other, it is malicious; and an act maliciously 
done with the intent and purpose of injur- 
ing another is not lawful competition.” 

The principal point to carry forward from 
this is the idea that to compete as one 
wills is not an absolute right in our law, 
but that competition is only a permission 
granted by the law when its operation is 
upon the whole for the best interests of es- 
tablished society, forbidden if it is carried 
on in a way prejudicial to the industrial 
order. It cannot be said, therefore, at the 
outset of a discussion of competition by 
combinations such as this is to be, that as 
one man has an absolute right to compete 
as he chooses, therefore fifty men acting to- 
gether have the same right to compete as 
they choose. The theory that has just been 
developed cuts in back of all this by deny- 
ing even to single men the justification of 
competition whenever their actions seem op- 
posed to sound policy; and by the same 
law, whenever the operations of a combina- 
tion in the course of competition are proved 
to be detrimental to the best interests of 
society, its members may be held tobe 
tort-feasors by reason of what they have 
done. For what is to be held fair in com- 
petition, and what unfair, is by this analysis 
all a question of public policy, which may 
well be different in the case of concerted 
action and in the case of indivdual action. 
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III 

Still we are confronted at the outset with 
the established law for freedom in competi- 
tion and the undoubted desire for its main- 
tenance. Competition is firmly believed by 
the mass of men to be worth more to society 
than it costs; and therefore, so long as com- 
petition by a combination has no different 
effect upon the course of trade than com- 
petition by an individual has, it must be 
allowed to go on however ruinous it may be 
to rivals in business. Not until we have a 
plain case where combined effort can be 
shown to be altogether different in its opera- 
tion from individual action can the compe- 
tition of a combination be held unfair while 
similar methods are held fair enough for an 
individual. 

Perhaps the most noteworthy case in this 
connection is Mogul Steamship Company v. 
McGregor, because of the great opinion of 
Lord Justice Bowen, L. R. 23 Q. B.D. 598. 
The actual facts of that case also make it a 
crucial one. The defendants were a number 
of ship-owners who formed themselves into a 
league or conference for the purpose of ulti- 
mately keeping in their own hands the control 
of the tea carriage from certain Chinese ports, 
and for the purpose of driving the plaintiffs 
and other competitors from the field. In 
order to succeed in this object, and to dis- 
courage the plaintiffs’ vessels from resorting 
to those ports, the defendants during the 
“‘tea harvest’’ of 1885 combined to offer to 
the local shippers very low freights, with a 
view of generally reducing or ‘“‘smashing” 
rates, and thus rendering it unprofitable for 
the plaintiffs to send their ships thither. 
Moreover, they offered a rebate of five per 
cent to all local shippers and agents who 
would deal exclusively with vessels belong- 
ing to the conference—a rebate which 
would be forfeited if at any time outside 
ships were used. 

It is impossible to give a fair impression 
of Lord Bowen’s opinion by extracts from 
it; but his points may be shown. Considered 
as mere competition he found, of course, no 











cause of action; on that point he said in 
one place: “The offering of reduced rates 
by the defendants in the present case is 
said to have been ‘unfair.’ This seems to 
assume that, apart from fraud, intimidation, 
molestation, or obstruction of some other 
personal right 7m rem or in personam, there 
is some natural standard of ‘fairness’ or 
‘reasonableness’ (to be determined by the 
internal consciousness of judges and juries) 
beyond which competition ought not in law 
to go. There seems to be no authority, and 
I think, with submission, that there is no 
sufficient reason, for such a proposition. It 
would impose a novel fetter upon trade. 
The defendants, we are told by the plain- 
tiffs’ counsel, might lawfully lower rates pro- 
vided they did not lower them beyond a 
‘fair freight,’ whatever that may mean. 
To attempt to limit English competition in 
this way would probably be as hopeless an 
endeavor as the experiment of King Canute.” 
On the point of combination as an element 
in the case, he could not see that this made 
any difference: ‘‘But it is perfectly legiti- 
mate, as it seems to me, to combine capital 
for all the mere purposes of trade for which 
capital may, apart from combination, be 
legitimately used in trade. To limit com- 
binations of capital, when used for purposes 
of competition, in the manner proposed by 
the argument of the plaintiffs, would, in 
the present day, be impossible — would be 
only another method of attempting to set 
boundaries to the tides.” 

As to the first point, it would seem that 
the same policy which permits an individual 
trader to cut prices to any extent although 
his rival is thereby damaged would allow a 
combination to lower rates in competition 
against its rivals. Indeed, the public is 
benefited when many lower prices as it is 
when a single man does; and a rival must 
meet the low price made by his combined 
rivals as he must the reduced rate of 
a single opponent. But as to the second 
point — query: Shall a combination be per- 
mitted to take the attitude that they will 
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charge a higher price to those who deal with 
a rival— may a rival who is thus driven 
out of business say that this is unfair com- 
petition? This issue must again be decided 
upon the balance of social advantage. 

A rather similar case is John D. Park & 
Sons Company v. National Wholesale Drug- 
gists’ Association et al.,175 N. Y. 1. The 
facts in brief were these: The manufactur- 
ers of certain proprietary medicines and an 
association of wholesale dealers therein en- 
tered into an agreement to sell the goods at 
a uniform jobbing price for fixed quantities 
only to such dealers as would conform to 
the manufacturers’ price list in making sales 
of goods. All wholesale dealers had the 
right to purchase the goods from the man- 
ufacturers upon the same terms as members 
of the association, on agreeing to maintain 
the prices established by the manufactur- 
ers. Plaintiffswere unwilling to maintain the 
trade prices upon the medicines they pur- 
chased, but brought this complaint for being 
charged the ‘‘long”’ price, alleging that it 
is by reason of the conspiracy of the de- 
fendants that they were unable to get the 
discount rate. 

The case was finally dismissed in the 
Court of Appeals upon demurrer. Some ex- 
tracts from the opinion of Mr. Justice Haight 
will show the course of the reasoning: “‘Is 
this plan against public policy? An active 
competition and rivalry in business is un- 
doubtedly conducive to the public welfare, 
but we must not shut our eyes to the fact 
that competition may be carried to such an 
extent as to accomplish the financial ruin of 
those engaged therein, and thus result in a 
derangement of the business, an inconven- 
ience to consumers, and in public harm. I 
do not understand that the complaint charges 
that the manufacturers were compelled to 
adopt the plan by reason of threats or in- 
timidation on the part of the members of 
the association. The proprietors might well 
deem it to be for their best interests to act 
in accord with the wishes of the druggists, 
rather than those of the plaintiff. I do not 





understand that it was intended to charge 
that the plan adopted prohibited druggists 
from dealing with proprietors or manufac- 
turers who did not adopt the contract plan 
with reference to the sale of proprietary 
goods. I am not here going to question the 
right of the big fish to eat up the little 
fish — the big storekeeper to undersell and 
drive out of business the little storekeeper 
— but I do believe that the little fellows 
have the right to protect their lives and 
their business, and if they can, by force of 
argument and persuasion, induce manufac- 
turers to establish a uniform price.” 

In this last case the argument for the 
validity of special favors by a combination 
is stated most attractively for the defend- 
ants when it is said that there is no real 
pressure exerted by the combination upon 
any one, simply those outside the combina- 
tion get an advantage if they accept the 
terms, while they do not get the benefit of 
the concession unless they conform to the 
rules. And yet there is in the situation 
something of the coercion which always 
exists whenever there is anything of monop- 
olization; but for the declaration of the 
combination of the retailers, the manufac- 
turers of proprietary medicines would prob- 
ably have sold to rate-cutters who sent in 
heavy orders at large discounts, whereas 
now they fear to sell to them at all, except 
at the retail price. It is therefore a close 
question as to these cases in this subsection, 
for although there is a danger in allowing 
discrimination where there is monopoly, 
there is in this case no obvious coercion 
exerted by the combination. These are 
cases upon the border line therefore, and 
the competition may perhaps be held not 
unfair without sacrifice of fundamental 
principle. 

IV 

Cases now engage our attention where the 
disturbance of the industrial peace by the 
coercion exerted by a combination in its 
competition is much more serious. What 
unfortunately is a typical case is seen in 
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Jackson v. Stanfield, 137 Ind. 592. Jackson 
was a broker engaged in buying and selling 
lumber. Stanfield was a member of a retail 
lumber dealers’ association. The rules of 
this association provided that if any whole- 
sale dealer should sell lumber direct instead 
of through retailers who owned lumber 
yards, all the members of the association of 
the retailers should upon notice refuse to 
have further dealings with such a whole- 
saler. In this particular case Jackson was 
the person injured by the enforcement of 
this rule by the association. 

In holding this a conspiracy, Dailey, J., 
said: ‘“‘The great weight of authority sup- 
ports the doctrine, that where the policy 
pursued against a trade or business is cal- 
culated to destroy or injure the business of 
the person so engaged either by threats or 
by intimidation, it becomes unlawful, and 
the person inflicting the wrong is amenable 
to the injured party in a civil suit for dam- 
ages therefor. It is not a mere passive, let- 
alone policy, a withdrawal of all business 
relations, intercourse, and fellowship, that 
creates the liability, but the threats and in- 
timidation involved in it.’ 

A more recent phase of the same problem 
is seen in the late case of Brown & Allen v. 
Jacobs Pharmacy Company, 115 Ga. 429. 
The record in this case disclosed that 
there existed in the United States three 
organizations, the Proprietary Association 
of America, the National Wholesale Drug- 
gists’ Association, and the National Associa- 
tion of Retail Druggists. These three asso- 
ciations, acting together, had, among other 
things, the purpose of keeping up the prices 
of proprietary medicines, drugs, and other 
articles usually dealt in by those in the 
trade. Jacobs the plaintiff had formerly 
been a member of the local branch of the 
retail association in Atlanta, but he had 
withdrawn from it upon charges being pre- 
ferred against him for violation of its rules. 
Thereupon the association sent the following 
letter to wholesalers throughout the coun- 
try: — ‘‘Gentlemen: Inclosed please find a 








copy of a resolution recently adopted by the 
Atlanta Druggists’ Association. There are 
fifty-eight retail druggists and three whole- 
sale druggists in this city, and among this 
number only one, a retailer, is designated 
as an aggressive cutter. Believing that, 
from a business standpoint, you would pre- 
fer the aid and support of fifty-eight (two 
of the wholesalers are also retailers) legiti- 
mate druggists, rather than that of one 
cutter, we feel sure that it will afford you 
pleasure to sign the inclosed agreement. 
Awaiting an early reply, I am yours very 
truly, [signed].”” By force of this represen- 
tation that no retailer in the association 
would buy of any wholesaler who sold to 
the rate cutter, plaintiff was greatly dam- 
aged in his business because he could not 
get any supplies from the manufacturers, 
and brings this suit against members of the 
association. 

Mr. Justice Fish promptly granted an in- 
junction upon these grounds, thus stated: 
“Courts and text writers have not infre- 
quently asserted that, as a general rule, a 
conspiracy cannot be made the subject of a 
civil action unless something is done which, 
without the conspiracy, would give a right 
of action. But if this be advanced as a 
rule of universal application, it does not 
stand unchallenged. In the first instance, 
each member of the association had a per- 
fect legal right to buy material and supplies 
exclusively from any dealer or dealers he 
might choose, and each dealer had an equal 
right to select members for his customers, 
and to confine his sales to them only. 
These were inherent rights, which no com- 
petitor was authorized to dispute, no court 
empowered to control or curtail. But in 
our opinion, it does not follow from this un- 
doubted freedom of individual member and 
of individual dealer that all of the members 
may, as ruled in those cases, lawfully enter 
into a general and unlimited agreement, in 
the form of by-laws, that they and all of 
them will make their purchases from only 
such dealers as will sell to members exclu- 
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sively. The premise does not justify the 
conclusion. The individual right is radi- 
cally different from the combined action. 
The combination has hurtful powers and 
influences not possessed by the individual. 
It threatens and impairs rivalry in trade, 
covets control in prices, seeks and obtains 
its own advancement at the expense and in 
the oppression of the public. The differ- 
ence, in legal contemplation, between indi- 
vidual right and combined action in trade, 
is seen in numerous cases. To protect the 
individual against encroachments upon his 
rights by greater power is one of the most 
sacred duties of courts.” 

The force of the combination in these 
cases is so overwhelming that it is almost 
certain that the dealer against whom their 
efforts are directed will be crushed out. 
The reality of this oppression carries with it 
the conviction of the wrongfulness of this 
dictation by the combination. Even if it 
were in the face of the logic of the law, 
most men would call this competition unfair. 
For most men wish to see the perpetuation 
of the open market; and if a combination 
may work its will in this way, the end of 
industrial liberty is indeed at hand. The 
result of all this is that a combination 
which forces a rival out of business by con- 
certed refusal to have any dealings with 
those who continue relations with their 
rivals, is put to its justification, so that it 
must show by what warrant in public policy 
it should be allowed to take such measures 
to strike at a rival, even in the course of 
competition. 

V 

To be quite accurate, it must be admitted 
that there is conflict of authority upon these 
matters. There are courts which hold that 
a combination can use its force to drive the 
customers of a rival away; and these should 
be given a hearing if this investigation is 
to be conducted impartially. One of the 
strongest of these cases is Macauley Bros. v. 
Tierney, 19 R. I. 255. The complainants 
were master plumbers, engaged in business 





in Providence. The respondents were of- 
ficers of the Providence Master Plumbers’ 
Association, a body affiliated with a National 
Association. This general association had 
adopted resolutions that they would with- 
draw their patronage from any firm manu- 
facturing or dealing in plumbing material 
which sold to others than members of the 
affiliated associations. The enforcement of 
this resolution by the officers was so strict 
that complainants were almost driven out 
of business after they had refused to join 
the local association and be bound by its 
rules. 

Chief Justice Matteson refused to grant 
an injunction. He said in part: ‘“‘The cause 
and excuse for the sending of the notices, it 
is evident, was a selfish desire on the part 
of the members of the association to rid 
themselves of the competition of those not 
members, with a view to increasing the 
profits of their own business. The ques- 
tion, then, resolves itself into this: Was the 
desire to free themselves from competition 
a sufficient excuse in legal contemplation for 
the sending of the notices? We think the 
question must receive an affirmative answer. 
Competition, it has been said, is the life of 
trade. Every act done by a trader for the 
purpose of diverting trade from a rival and 
attracting it to himself is an act intention- 
ally done and, in so far as it is successful, 
to the injury of the rival in his business, 
since to that extent it lessens his gains and 
profits. To hold such an act wrongful and 
illegal would be to stifle competition. Trade 
should be free and unrestricted; and hence 
every trader is left to his business in his 
own way, and cannot be held accountable 
to a rival who suffers a loss of profits by 
anything he may do, so long as the meth- 
ods he employs are not of the class of which 
fraud, misrepresentation, intimidation, co- 
ercion, obstruction, or molestation of the 
rival or his servants or workmen, and the 
procurement of violation of contractual re- 
lations, are instances.”’ 

A more recent case with more complica- 
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tion in the facts is Scottish Codperative 
Wholesale Society v. Glasgow Fleshers’ Trade 
Defence Association, 35 Scottish Law Re- 
porter, 645. Certain butchers of Glasgow 
were the members of the defendant asso- 
ciation. A system of codperative stores 
formed the constituency of the plaintiff as- 
sociation. The fleshers set about it to drive 
the stores out of the meat business. It ap- 
peared that the imported meat market was 
carried on at only one place in Scotland, — 
at the Yorkhill Wharf in Glasgow, — where 
the meats were sold by the importers at 
auction. The association considered that 
they would attain their object if they could 
induce the cattle salesmen who were used 
to sell the cattle at Yorkhill to refuse to 
sell to the codperative stores, and with that 
view they approached those cattle salesmen 
and intimated that they would not buy at 
their auction sales unless they declined to 
sell to the codperative stores. The cattle 
salesmen yielded to the pressure, and the 
defendants thereby forced the plaintiffs out 
of that line of business. 

Lord Kincairney, who heard the case, did 
not see that anything could be done about 
it. His course of reasoning is shown by 
the following extracts: ‘“‘It would be absurd 
to shut one’s eyes to the obvious fact that 
the ultimate aim of these defenders was, at 
least in part and probably wholly, the fur- 
therance of their own interests by disabling 
or putting an end to the competition of the 
cooperative society fleshers firstly as bidders 
and secondly as retailers. It cannot, I 
think, be doubted that if A informs B that 
he will not deal with him unless he ceases 
to deal with C, and C thereby loses the cus- 
tom of B, C has no action against A, al- 
although he may in fact have suffered loss 
through his interference. Any single Glas- 
gow butcher might resolve not to bid at the 
auctions of salesmen who received the bids 
of the codperative societies. He would, of 
course, be free to bid or not as he pleased 
— nobody could compel him. Clearly, also, 
he might inform tiie salesmen of his resolu- 





tion, and he might go the length of asking 
them to exclude the codperative store bid- 
ders. Such a man would, of course, be 
laughed at for his pains. But the case 
would be widely different if a number of the 
butchers took that course; and here the 
question of conspiracy comes in, assuming 
that there was conspiracy. After all, the 
name does not signify. A conspiracy, com- 
bination, or association, is, after all, nothing 
but a kind of contract. But, assuming con- 
spiracy, it is not easy to see what the first 
defenders did which could subject them in 
damages. They were entitled to resolve to 
abstain from bidding at sales at which co- 
Operative bids were received. It was en- 
tirely at their option to do that or not. It 
appears to me that the fleshers acted within 
their legal rights. It may be regrettable 
that they happened to have so much in 
their power. That is the accident of their 
position, and of the peculiar character of 
the foreign cattle market.”’ 

The reasoning of these cases, and of the 
others that are like them, is obvious — too 
simple in view of the complexity. of the 
problem. It is said that A has a right to 
refuse to deal with B, therefore A has a 
right to refuse to deal with B unless B will 
refuse to deal with C, and therefore A and 
others with him have a right to refuse to 
deal with B unless B will refuse to deal 
with C. So it is said, however outrageous 
the result, the logic of the law must not be 
set aside. Underneath affirmation of this 
sort lurks doubt; for if the result is wrong, 


the course of reasoning must be. There is 


an intermediate assumption that the indi- 
vidual refusal by a single man is of the 
same character as a concerted refusal by 
many men. This may well be challenged 
as law, since it is contrary to fact. 


VI 


The true method of approaching this prob- 
lem, it should be reiterated, is by way of 
justification — we are not examining abso- 
lute rights, but relative rights. This is welk 
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put in Delz v. Winfree, 80 Tex. 400, where 
the cause of action stated in the petition 
was that several had induced others not to 
sell to the petitioner live animals for cash, 
whereby he-was greatly injured in his busi- 
ness as butcher. 

Associate Justice Henry said in part: 
“The appellee also asserts the following 
proposition, which may be conceded to be 
correct: ‘A person has an absolute right to 
refuse to have business relations with any 
person whomsoever, whether the refusal is 
based upon reason or is the result of whim, 
caprice, prejudice, or malice, and there is no 
law which forces a man to part with his 
title to his property.’ The privilege here as- 
serted must be limited, however, to the in- 
dividual action of the party who asserts the 
right. It is not equally true that one person 
may from such motives influence another 
person to do the same thing.” 

Granted that we have under discussion a 
case of pure business motive, not of personal 
spite, it becomes a question, therefore, what 
course of action shall be justified, and what 
methods shall be held to be opposed to pub- 
lic policy. An excellent recent case attacks 
the problem upon that basis — Bailey v. 
Master Plumbers’ Association, 103 Tenn. 99. 
This was one of the typical cases: the de- 
fendants, members of an association with 
by-laws forbidding its members to purchase 
from dealers who sold to outsiders, the plain- 
tiff, one forced out of business by this sort 
of competition. And whether this is fair or 
unfair competition is the question. So that 
the relation of the particular legal problem 
to general industrial policy is again involved. 

The court — Mr. Justice Caldwell writ- 
ing the opinion — say in one place: “It is 
entirely true that, in the first instance, each 
member of the association had a perfect 
legal right to buy material and supplies ex- 
clusively from any dealer or dealers he 
might choose, and each dealer had an equal 
right to select members for his customers, 
and to confine his sales to them only. 
These were inherent rights, which no com- 





petitor was authorized to dispute, no‘court 
empowered to control or curtail. But in 
our opinion, it does not follow from this un- 
doubted freedom of individual member and 
individual dealer that all of the members 
may, as ruled in those cases, lawfully enter 
into a general and unlimited agreement, in 
the form of by-laws, that they and all of 
them will make their purchases from only 
such dealers as will sell to members exclu- 
sively. The premise does not justify the 
conclusion. The individual right is radi- 
cally different from the combined action. 
The combination had hurtful powers and 
influences not possessed by the individual. 
It threatens and impairs rivalry in trade, 
covets control in prices, seeks and obtains 
its own advancement at the expense and in 
the oppression of the public.” 

If, then, this is all a matter of justification, 
the existing law may be explained to those 
who dissent from the distinctions that are 
made, by saying that perhaps an individual 
in competition may be allowed to refuse 
to deal with those who deal with his rival, 
while certainly a great combination may not 
be allowed to use the same method without 
disturbance of the industrial peace. But 
is the method the same when there is con- 
certed action and when there is refusal by 
an individual? It seems the real truth 
that the very concert gives combined ac- 
tion a higher potentiality for harm than 
individual action ever can have. Formal 
logic does not now support the minority 
view that the combination is as free to act 
in this way as an individual is. And public 
policy seems to be with the majority view 
that the individual trader should be pro- 
tected against the pressure of the combina- 
tion which is directed against his business 
relations with those who would deal with 
him. 

VII 

By some observers of these cases a dif- 
ference is attempted between the situation 
just under examination where the coercion 
of the combination is exercised upon third 
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parties outside of the combination, and 
what seems to them another state of things 
where an outside party is injured solely by 
the pressure of the members of an associa- 
tion upon each other. It is urged here for 
the last time that what one may do alone, 
he may join with others to do. But this is 
not a safe course of reasoning, as has already 
been seen. Therefore the cases that pre- 
sent this difference should be scrutinized to 
see if there really is any such distinction as 
that which has been attempted. 

The leading case of this sort that is de- 
cided for the combination is Bohn Manu- 
facturing Company v. Hollis, 54 Minn. 223. 
A large number of retail lumber dealers 
formed a voluntary association, by which 
they mutually agreed that they would not 
deal with any manufacturer or wholesale 
dealer who should sell lumber directly to 
consumers not dealers, at any point where 
a member of the association was carrying on 
a retail yard; and they provided in their 
by-laws that, whenever any wholesaler dealer 
or manufacturer made any such sale, the 
secretary should notify all the members of 
the fact. The plaintiff, a wholesaler, having 
made such a sale directly to a customer, the 
secretary threatened to send notice of the 
fact, as provided in the by-laws, to all the 
members of the association. 

The opinion of Mr. Justice Mitchell is such 
interesting reading that a long extract may 
be pardoned: ‘‘The case presents one phase 
of a subject which is likely to be one of the 
most important and difficult which will con- 
front the courts during the next quarter of 
acentury. This is the age of associations 
and unions, in all departments of labor and 
business for purposes of mutual benefit and 
protection. Confined to proper limits, both 
as to end and means, they are not only 
lawful, but laudable. Carried beyond those 
limits, they are liable to become dangerous 
agencies for wrong and oppression. Be- 
yond what limits these associations or com- 
binations cannot go, without interfering 
with the legal rights of others, is the problem 











which, in various phases, the courts will 
doubtless be called frequently to pass upon. 
There is, perhaps, danger that, influenced by 
such terms of illusive meaning as ‘monop- 
olies,’ ‘trusts,’ ‘boycotts,’ ‘strikes,’ and 
the like, they may be led to transcend the 
limits of their jurisdiction, assume that, on 
general principles, they have authority to 
correct or reform everything which they 
may deem wrong, or, to manage the State. 
Now, when reduced to its ultimate analysis, 
all that the retail lumber dealers, in this 
case, have done, is to form an association to 
protect themselves from sales by wholesale 
dealers or manufacturers, directly to con- 
sumers or other non-dealers, at points where 
a member of the association is engaged in 
the retail business. The means adopted to 
effect this object are simply these: They 
agree among themselves that they will not 
deal with any wholesale dealer or manufac- 
turer who sells directly to customers, not 
dealers, at a point where a member of the 
association is doing business, and provide 
for notice being given to all their members 
whenever a wholesale dealer or manufac- 
turer makes any such sale. That is the 
head and front of defendant’s offense. It 
will be observed that defendants were not 
proposing to send notices to any one but 
members of the association. There was no 
element of fraud, coercion, or intimidation, 
either towards plaintiff or members of the 
association.” 

Another rather extraordinary case to the 
same effect is Brewster v. Miller’s Sons Com- 
pany, ror Ky. 368. This was a suit against 
the members of the Funeral Directors’ As- 
sociation of Louisville. On the tenth of 
December, 1893, the wife of the plaintiff 
Brewster died. He went to the defendants, 
C. Miller’s Sons, to engage their services and 
to buy articles necessary for her burial. 
They refused to accept employment or fur- 
nish the articles necessary for that purpose, 
because, as they claimed, the plaintiff was 
indebted to them in the sum of $52 for 
burying his father. The other defendants 













YIM 


THE OPEN 


MARKET 219 





refused to perform the necessary services 
and furnish the necessary articles for the 
burial of plaintiff’s wife. This refusal was 
made because of this claim of C. Miller’s 
Sons that Brewster was indebted to them 
for previous services, as stated. It was al- 
leged in the suit which was brought for this 
refusal that the Funeral Directors’ Associa- 
tion was a confederation, and by reason of 
the terms and purposes of the combination 
the defendants refused to furnish any of the 
materials or render services necessary for 
the burial of the plaintiff’s wife, and that 
the defendants refused for the purpose of 
enforcing by duress and oppression the col- 
lection of the debt due C. Miller’s Sons. 
The court — Mr. Justice Paynter wrote 
the opinion — could find nothing wrong in 
this; they say: ‘‘A party may engage in the 
grocery business, selling necessaries of life, 
and a hungry, starving man might call at 
his place of business and seek to buy such 
articles of food as he needs, and whilst we 
would say it was inhuman for the grocerman 
to refuse to sell him, yet it could not be 
said that his refusal was unlawful, and that 
a cause of action could be maintained against 
him for such refusal. When one desires to 
bury his dead, it may be an unfeeling act 
for an undertaker to refuse to furnish neces- 
sary material and necessary services to ac- 
complish it, still his refusal to do so does 
not impose any legal liability upon him. 
Undertakers are approached by those in 
great bereavement who desire their services 
to inter the dead. Under such circum- 
stances they do not feel disposed to demand 
in advance compensation. Regard for the 
feelings of those so bereaved forbids that 
they do so. However, if one has on a pre- 
vious occasion received the services of the 
undertaker, and his material, and has re- 
fused or failed’to pay the bill, it is certainly 
not unreasonable to refuse to permit him to 
increase his indebtedness or to render him 
services. To afford mutual protection 
against such persons it is not unlawful for 
the undertakers of the community to asso- 





ciate themselves together and agree to re- 
fuse to render a like service to one who 
has refused or failed to pay such expen- 
ses in the past to some member of the associ- 
ation.” 

What one really wants to know as to 
these last two cases is whether the question 
is essentially different from the cases dis- 
cussed before these were brought up. Is 
there any essential difference in fact? Is 
not the interference equally plain? Is not 
the oppression of the combination as great? 
Are not competitive conditions disturbed 
just as much? It seems that an affirmative 
answer must be returned to all of these 
questions; and if so the exertion of such 
pressure by such combinations seems to be 
opposed to the same public policy which 
would protect the individual as before. 


VIII 


A formidable case of this class where the 
members of the association do not go out- 
side of their own organization in conducting 
their operations is Barr v. the Essex Trades 
Council, 53 N. J. Eq. ror (1894). The 
Trades Council was made up by the affilia- 
tion of eighteen trades unions for the pur- 
pose of using the great purchasing power of 
their combined membership to their ad- 
vantage. The plan of operation was to re- 
fuse to deal with any but dealers who 
handled “‘fair”’ goods exclusively made under 
union condition. Publicity was given the 
movement by a publication called “The 
Union Buyer,” the first announcement of 
which was as follows: ‘‘Our mission —To 
support the supporters and boycott the boy- 
cotters of organized fair labor. To promote 
the public welfare by the diffusion of common 
cents, urging all to carry these in trade only to 
those who will return them to the people 
in the shape of living wages.”’ Barr, the 
plaintiff, got into a controversy with his 
employees, and the Trades Council took up 
their cause, calling on its members not to 
have anything to do with his newspaper. 
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The opinion of Vice-Chancellor Green 
against the combination has this significant 
paragraph: ‘‘ This freedom of business action 
lies at the foundation of all commercial and 
industrial enterprises —— men are willing to 
embark capital, time, and experience therein, 
because they can confidently assume that 
they will be able to control their affairs ac- 
cording to their own ideas, when the same 
are not in conflict with law. If this privi- 
lege is denied them, if the courts cannot 
protect them from interference by those 
who are not interested with them, if the 
management of business is to be taken from 
the owner and assumed by, it may be, 
irresponsible strangers, then we will have 
come to the time when capital will seek 
other than industrial channels for invest- 
ments, when enterprise and development 
will be crippled, when interstate railroads, 
canals, and means of transportation will be- 
come dependent on the paternalism of the 
national government, and the factory and 
the workshop subject to the uncertain 
chances of coéperative systems.” 

The best reasoned case upon this whole 
general problem remains to be stated — 
Martelle v. White, 185 Mass. 255. It plainly 
appeared in this case that the Granite Man- 
ufacturers’ Association, of which defendants 
were members, had a by-law that prohibited 
under penalty any member from having 
business transactions with non-members. 
Acting under the by-laws, the association 
investigated charges which were made 
against several of its members that they had 
purchased granite from a party “‘not a mem- 
ber’’ of the association. The charges were 
proved, and under the section above quoted 
it was voted that the offending parties 
“should respectively contribute to the funds 
of the association”’ the sums named in the 
votes. These sums ranged from $10 to $100. 
The party ‘“‘not a member” was the present 
plaintiff, and the members of the association 
knew it. Most of the customers of the 
plaintiff were members of the association, 
and after these proceedings they declined 





to deal with him. This action on their part 
was due to the course of the association in 
compelling them to contribute as above 
stated, and to their fear that a similar vote 
for contribution would be passed should 
they continue to trade with the plaintiff. 
The opinion of Mr. Justice Hammond in 
this case is so excellent in its grasp of the 
general situation as it stands at the present 
moment, that it would be well if all of it could 
be printed here; but perhaps this extract 
will show the advance in the reasoning upon 
this problem: ‘‘ The case presents one phase 
of a general subject which gravely concerns 
the interests of the business world and in- 
deed those of all organized society, and 
which in recent years has demanded and 
received great consideration in the courts 
and elsewhere. Much remains to be done 
to clear the atmosphere, but some things at 
least appear to have been settled, and cer- 
tainly at this stage of the judicial inquiry 
it cannot be necessary to enter upon a 
course of reasoning or to cite authorities in 
support of the proposition that while a per- 
son must submit to competition he has the 
right to be protected from wrongful inter- 
ference with his business.” ‘‘ The next ques- 
tion is whether there is anything unlawful 
or wrongful in the means used as applied 
to the acts in question. Nothing need be 
said in support of the general right to com- 
pete. To what extent combination may be 
allowed in competition is a matter about 
which there is as yet much conflict, but it 
is possible that in a more advanced stage of 
the discussion the day may come when it 
will be more clearly seen and will more dis- 
tinctly appear in the adjudication of the 
courts than as yet has been the case, that 
the proposition that what one man lawfully 
can do any number of men acting together 
by combined agreement lawfully may do, 
is to be received with newly disclosed quali- 
fications arising out of the changed condi- 
tions of civilized life and of the increased 
facility and power of organized combina- 
tion, and that the difference between the- 
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power of individuals acting each according 
to his own preference and that of an or- 
ganized and extensive combination may be 
so great in its effect upon public and pri- 
vate interests as to cease to be simply one 
of degree and to reach the dignity of a 
difference in kind. Of the general proposi- 
tion that certain kinds of conduct not crimi- 
nal in one individual may become criminal 
if done by combination among several, there 
can be no doubt. The distinction is based 
on sound reason, for a combination may 
make oppressive or dangerous that which 
if it proceeded only from a single person 
would be otherwise, and the very fact of 
the combination may show that the object 
is simply to do harm, and not to exercise 
one’s own just rights.” 

We have seen that the law as declared 
by the majority of courts is to the effect 
that when a combination exerts its force 
upon outside dealers to prevent them from 
having any relations with rivals of the 
combination, the rivals have an action for 
the damages caused by the interference. 
This law is by the majority of courts 
applied, as it seems consistently, when the 
power of the combination is brought to bear 
upon its own members to prevent them 
from having any dealings with those out- 
side the combination. The same elements 
of wrong exist whether the attack of the 
conspirators upon their victim is indirect or 
direct. And the key to the general problem 
under discussion seems to be this, that co- 
ercion of the sort discussed here is tortious 
in itself, like fraud, and therefore, like fraud, 
an unfair method to use in competition. 
And conspiracy will continue to be a wrong 
of which the law will take notice so long 
as is it true that an organized force has 
the power to overwhelm unorganized indi- 
viduals. This principle of law that we 
have under discussion has therefore this 
foundation of fact, that a concerted refusal 
to deal disturbs the industrial order in a 
way in which an individual refusal never 
can do. 





IX 

Underlying this refusal to justify the sort 
of competition which is now under discus- 
sion is the general public policy against 
monopolization. It is opposed to present 
ideals that a combination should be given 
the power to use methods which will en- 
able it to gain control of its market. It is 
then explicable that the courts by a con- 
siderable majority have declared that a 
combination cannot bring its organized 
force to bear upon an individual rival so as 
to cut him off from his source of supplies. 
When it is more or less true that any man 
may enter any business upon his merits, 
the perpetuation of the open market is as- 
sured; but if the law left the situation alone 
so that any man were subject to the risk of 
such unfair competition that none would 
dare to have dealings with him, the combina- 
tions would in effect have a permanent hold 
upon the industries. It is in the fear of 
this that we have seen the enactment in 
sO many jurisdictions of anti-trust laws to 
settle the common-law dispute once for all 
in favor of the industrial trader against the 
dictation of the combination. For to the 
majority of men an end of competitive con- 
ditions in the ordinary businesses would seem 
the final catastrophe beyond which there 
could be nothing but the horror of anarchy 
or the hopelessness of socialism. It is because 
of these perils to society that we are finding 
to-day such agreement in the propriety 
of regulation of the industrial situation by 
law. A very great change this is from the 
doctrines of laissez faire of the early nine- 
teenth century to the principles of state 
control in this early twentieth century. 
The interference of the law to protect against 
the encroachments of monopoly is welcomed 
now; the conservatives are few to-day who 
cry out against such interposition of the 


| law as an interference with economic liberty. 


For at last it is recognized that such police 
of the monopolies is necessary for the main- 
tenance of industrial freedom. 


CAMBRIDGE, Mass., March, 1905. 
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NOTE 


So far as the present search has gone, the state 
of the authorities upon the principal point under 
discussion is here summarized by jurisdictions 
for the convenience of the reader. The problem 
is whether it is unfair competition for a combina- 
tion to insist that there shall be no dealings with 
its rivals. 

The plaintiff thus injured in his business was 
given a remedy in:— Georcia: Brown & Allen v. 
Jacobs Pharmacy Co., 115 Ga. 429; INDIANA: Jack- 
son v. Stanfield, 137 Ind. 592; MassacHUSETTS: 
Martelle v. White, 185 Mass. 255; Missourr: Walsh 
v. Ass’n of Master Plumbers, 97 Mo. App. 280; 
New Jersey: Barr v. Essex Trades Council, 53 
N. J. Eq. 101; Onto: Matteson v. L.S.& M.S. Ry., 
3 Ohio Dec. 524; TENNESSEE: Bailey v. Master 
Plumbers’ Ass’n, 103 Tenn. 99; TExas: Olive v. 
Van Patten, 7 Tex. Civ. App. 630; VERMONT: 
Boutwell v. Marr, 71 Vt. 1; Wisconsin: Harwarden 
v. Youghiogheny Coal Co., rrr Wis. 545. 

The defendants were not held liable in: — 
Cotorapo: Master Builders’ Ass’n v. Domascio, 16 
Col. App. 25; Kentucky: Brewster v. Miller’s Sons 
Co., ror Ky. 368 (but see Standard Oil Co., v. 
Doyle, 82 S. W.271); Minnesota: Bohn Mfg. Co. v. 
Hollis, 54 Minn. 223; RHopE Istanp: McCauley 
Bros. v. Tierney, 19 R.I. 255; West VIRGINIA: 
Transportation Co..v. Standard Oil Co., 50 W. 
Va. 611. 

In certain jurisdictions the decisions are hard 
to reconcile: — ENGLAND, up to the time of Quinn 
v. Leatham, 1901 A. C. 495, was not opposed to 












such action by a combination (cf. Boots Co. v. 
Grundy, 82 L. T. 769); but it now seems that the 
particular issue here involved would fall under the 
rule of this latest case and be decided against 
the combination. Scotitanp: The same observa- 
tions apply to Scottish Codperative Soc. v. Glas- 
gow Fleshers’ Ass’n, 35 Sc. Law Reporter 645, 
which was decided for the defendants, while Allen 
v. Flood, 1898 A. C. 1, was still good law. NEw 
York: The courts, upon the whole, have fa- 
vored the combination in late years (see Park v. 
Wholesale Druggists’ Ass’n, 175 N.Y. 1); but the 
latest decision is for the individual thus injured 
Strauss v. American Publishers’ Ass’n, 177 N.Y. 
473. I xiino1s: Doremus v. Hennessy, 176 IIl. 608, 
would seem to cover the issue now under discus- 
sion; but in a case now pending, Platt v. National 
Druggists’ Ass’n, in which the action of the com- 
bination was apparently of the most outrageous 
sort, an injunction was refused in Cir. Ct., Cook 
Co. reported Ch. L. News, Feb. 4th, 1905. 

It should also be mentioned that general clauses 
in anti-trust statutes giving an individual special 
remedies for injuries caused by a combination are 
being interpreted to cover just the sort of case 
now under discussion; this, for example, is true in 
the four cases from the federal courts subjoined, 
in which the wrong to the plaintiff was recog- 
nized: Montague v. Lowry, 193 U.S. 38; Aiken v. 
Wisconsin, 25 Sup. Ct. Rep. 1; Atlanta v. Chat- 
tanooga Pipe Co., ror Fed. 900; Ellis v. Inman, 
Poulsen & Co., 131 Fed. Rep. 182. 

















YIM 


NEWSPAPERS AND THE JURY 223 





NEWSPAPERS AND THE JURY 


Tue Inrtuence oF MopeErn JouRNALISM ON CRIMINAL TRIALS 


By CLARENCE 


TABLE as the jury system seems to us to- 
day, linked as it is with our traditions of 
English and American liberty, it is common 
knowledge that in the course of its history 
it has been subject to many modifications. 
It is familiar certainly to the legal profession 
that for centuries members of the jury were 
required to have knowledge of the facts as 
a qualification for service. Brunner writ- 
ing of the jury in the Carlovingian period 
says (Schw. 84): ‘“‘The characteristic of it is 
that the judge summons a number of the 
members of the community, selected by 
him as having presumably a knowledge of 
the facts in question, and takes of them a 
promise to declare the truth on the ques- 
tions to be put by him.” This custom pre- 
vailed three centuries later in the time 
of Henry II. Glanvill writes (cc 17, 18): 
““When once the twelve knights have as- 
sembled, it is first ascertained by their oath 
whether any of them are ignorant of the 
fact. If there be any such they are re- 
jected and others chosen.” 

As time went on and communities grew 
larger, although the juries were required to 
be drawn from the neighborhood, it became 
impossible for all of the jurors to be wit- 
nesses in respect to the matters in issue, 
and therefore the jurors who were cognizant 
of the facts of the case informed those who 
were not. This was the first step toward 
our present jury system. In an important 
trial in 1374, Belnap C. J. said (Year Book 
48, Edward III, 30): ‘‘In an assize in a 
county, if the court does not see six or at 
least five men of the hundreds where the 
tenements are, to inform the others who are 
farther away, I say that the assize will not 
be taken.” 

Gradually the parties were also allowed 
to give information to the jurors, through 
the medium of witnesses. The jurors con- 
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tinued, however, to decide the case upon 
their own knowledge however obtained, 
even when the facts might not be known to 
the judge or the parties. A striking ex- 
ample of this was given in Bushels case, 1670 
(Vaughan, 135,149). It was not until 1816 
that the courts laid down the principle that 
juries in reaching their verdicts must not 
go upon their own knowledge of the facts 
(Rex v. Sutton, 4M.&S. 532; Pike, History 
of Crime, II 368-9). Thus the custom 
which had prevailed for more than one thou- 
sand years was done away with, and the 
existing doctrine introduced. The latter 
has prevailed less than one hundred years. 
Long before 1816, however, it was true as 
a practical matter that very few juries did 
have an actual knowledge of the facts. 
The growth of communities prevented it. 

It is a curious feature of our civilization 
of to-day, that in regard to some cases, 
chiefly important criminal cases, the situa- 
tion is gradually changing, so that the aver- 
age juror knows something about the case 
before the evidence is taken in court. 
This is brought about by the newspaper 
which sets forth at length details of the 
crime, often illustrating by imaginary pic- 
tures. Unfortunately such material can- 
not from any point of view be held satis- 
factory for a jury to consider. The juries 
have a knowledge of the facts, but it is not 
of that accurate character which the juries 
of early days possessed, and consequently 
the only question which invites discussion 
is how far we shall restrict juries in such 
cases from the use of newspapers, and how 
far knowledge obtained from such sources 
disqualifies them to serve. 

This question recently arose in Virginia, 
January 26, 1905, in the case of McCue v. 
Commonwealth, 49 S. E. Reporter, p. 623, 
p. 630, in which a former mayor of Char- 
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lottesville was tried for murder of his wife, 
convicted and ultimately hung. In this case 
*“before the jury was sworn, and in response 
to a request of one of the jurors, the court 
stated to the members of the jury that 
they might be permitted to read such por- 
tions of the daily newspapers as in no way 
related to the trial.’”’ No exception was 
taken to this instruction, and it did not 
appear that any of the jurors had disre- 
garded it. On appeal, counsel for defend- 
ant urged that a new trial ought to be 
granted on the ground that this instruction 
was an improper one. On this subject the 
court said (p. 631): ‘‘We think it is the 
safer and better practice to exclude news- 
papers from the jury. They are called upon 
to exercise the most sacred duty which can 
devolve upon a citizen, and in its discharge 
they must make such personal sacrifice as is 
necessary to its due performance; but un- 
der the circumstances of this case no re- 
versible error is disclosed in this respect.” 
In the case of Bullinger v. The People, 95 
Ill. 395, 400, counsel for plaintiff handed 
one of the jurymen a newspaper. Subse- 
quently it appeared that one of the jury 
was reading another newspaper containing 
an article prejudicial to the defendant. To 


this the counsel for the defendant objected | 


and called the judge’s attention to the mat- 
ter. The judge then privately suggested to 
the counsel that as the paper was already 
before one of the jurymen it would perhaps 
be best not to over-emphasize the import- 
ance of the matter by calling the attention 
of the jury generally to it. No exception 
was taken. 
course pursued waived all objection to the 
reading of the newspaper. 


In the United States Courts it is held 


that where jurors have seen newspapers dur- 
ing the trial containing accounts of the trial, 
the question is whether they have read any- 
thing prejudicial to the defendant. If they 
did not there is no ground for a new trial. 
United States v. Reid, 12 How. 361. United 
States v. Gilbert, 2 Sumn. 19. 


Held that defendant by the | 









The same rule prevails in New York, 
People v. Gaffney, 12 Abb. Pr. U. S. 36, 
affirmed, 50 N. Y 416. In the McCue 
case, supra, these further facts appeared. 
One of the jurors when impaneled was 
asked if he had formed an opinion on the 
case, to which he replied, “I formed an opin- 
ion on the newspaper evidence.” He was 
then asked, ‘‘In your present state of mind 
could you go on that jury starting out with 
the presumption of innocence on your mind?”’ 
A. “I could not say that I could sir, for 
the reason that I have read this evidence. 
Naturally there is some impression on 
my mind but I cannot say that it is 
biassed or prejudiced.’”” The juror was 
challenged by defendant, but accepted by 
the court. 

In regard to this matter the court said on 
appeal: ‘“‘The cases upon this subject are 
almost without number and are not to be 
reconciled ... If the courts take an ex- 
treme position upon,this subject, and hold 
that every opinion shall work a disqualifi- 
cation for service as a juror, the administra- 
tion of justice will be confided not to the 
most intelligent but to the most ignorant of 
our citizens.’ The court held the juror 
properly admitted. 

The same rule prevails in New York. 
Although a witness may have read the 
newspapers and formed an opinion as to 
defendant’s guilt, it is not a ground for 
challenge if the juror’s mind is still open to 
render a verdict on the evidence presented 
to him. People v. Hayes, 1 Edm. Sel. 
cases 582; People v. Thompson, 41 N. Y. 1; 
People v. Welsh, 1 Cr. Rep. 486. This is 
the general trend of authority. Contra 
McHugh v. State, 38 Ohio St. 153. 

In Pennsylvania the law is to the same 
effect unless the opinion of the venireman 
is based upon his reading of the testimony 
of a former trial in which case he is disquali- 
fied even if his opinion on the case is not 
definite. Allison v. Com., 99 Pa. St. 17, 32, 
33. In Ohio the law is the same as that of 
Pennsylvania by statutory provision. Fra- 
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zier v. State, 23 Ohio State 551, Ohio Laws, 
1872, p. EI. 

This is not the only way in which the 
modern newspaper is affecting our criminal 
jury trials. To obtain the necessary in- 
formation for lurid articles, enterprising re- 
porters seek interviews at the homes of the 
jurors. In a recent murder case in New 
York County, The State v. Nan Patterson, 
one of the New York journals of large cir- 
culation published what purported to be an 
interview with the wives of the various 
jurors on the panel, giving their opinions as 
to the guilt or innocence of the accused. 
There can be little doubt that those wives 
discussed with their husbands what the 
newspaper reporters had said. The whole 
proceeding was undignified and tended to 
introduce into the case an emotional and 
sensational element which should always, as 
far as possible, be eliminated. The remedy 
would seem to be contempt proceedings 
against the newspapers for which legisla- 
tion might be necessary. As the law stands 
at present, perhaps the only solution of 
the difficulty would be the impanéling of 
bachelors only. 

Another feature of the important crimi- 
nal trials in our large cities is their tendency 
to take each year a longer time to try. 
This seems also to be due largely to the 
sensational newspaper which spreads in 
great detail before the public the whole con- 
duct of the case. Even the most conserva- 
tive newspapers will often devote more col- 
umns to the report of a murder trial than 
they do to any other matter of news. This 
inevitably makes the case seem more im- 
portant than it would otherwise. Counsel 
for the State and for the defense have the 
whole city and its suburbs for their audi- 
ence. They naturally strain every nerve to 
put in their case with the greatest regard 
for details. The evidence is voluminous. 
Sometimes it takes several days to draw the 
jury. Consequently the chance of a mis- 
trial through the sickness of a juror is 
greatly increased, and such a mistrial did 





take place in the Patterson case above re- 
ferred to. This is most unfortunate from 
every point of view. These trials are now 
made so long that the expense to the par- 
ties is tremendous. When a jury has dis- 
agreed, or a criminal case has been reversed 
on appeal, it is sometimes a practical ques- 
tion whether the State can afford another 
trial. All the funds at the disposal of a 
District Attorney’s office should not be 
spent in trying to convict one person. It 
should certainly be the aim of the law to 
make our criminal trials as certain and 
swift as possible. To avoid mistrials in 
such cases would therefore be a great gain. 

Is there any reason why it is not as satis- 
factory to have a man tried by eleven jur- 
ors as by twelve? The history of the jury 
shows that its numbers have varied greatly 
from time to time. In the reign of Henry 
VI a judge remarked that the number was 
discretionary with the court. Not until 1367 
does 12 seem to have become the fixed num- 
ber. In 1665 we read in Duncomb’s Trials 
per pais (8th Ed. p. 92), this account of the 
sanctity and foreordained character of the 
jury’s number: ‘And first as to their num- 
ber twelve; and this number is no less es- 
teemed by our law than by Holy Writ. If 
the twelve apostles on their twelve thrones 
must try us in our eternal state, good rea- 
son hath the law to appoint the number of 
twelve to try our temporal. The tribes of 
Israel were twelve. The patriarchs were 
twelve, and Solomon’s officers were twelve. 
(I Kings, IV, 7.)... Therefore not only 
matters of fact were tried by twelve, but 
of ancient times twelve judges were to try 
matters of law in the Exchequer Chamber, 
and there were twelve Councillors of State 
for matters of State. And he that wageth 
his law must have eleven others with him 
who believe he says true.” 

In the present day we probably do not 
feel much bound by the precedent of the 
Apostles, and we see from the early cases, 


‘that convenience might well have fixed upon 


any other number between sixty-six and 
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four, the historical limits. But twelve was 
fixed upon more than five centuries ago, 
and to compel parties in interest to accept 
the verdict at the hands of eleven men cer- 
tainly gives our legal minds a shock. If 
the parties consent to it, of course that 
alters the situation, and in civil cases it is 
probably sufficiently satisfactory to leave 
the matter in their hands. If they are will- 
ing to go on with eleven jurors they can do 
so. It is ordinarily as fair to one party as 
it is to the other. 

In criminal trials, however, we meet with 
a real difficulty. The jurors generally pre- 
fer to acquit, and this is particularly true 
of those graver crimes, murders and the like, 
which are usually the subject of long trials. 
The more jurors there are, the less chance 
there is that the verdict will result in a 
conviction. There seems little doubt that 
those on trial for crime would seldom, if 
ever, consent to the continuance of the 
trial with eleven jurors, and if the matter 
is to be dealt with at all, it must therefore 
be dealt with by some statute which shall 
provide a compulsory rule or leave the 
matter in the discretion of the presiding 
judge. 

The writer suggests that it would be ad- 
visable to pass a law that in cases where it 
seemed probable that the trial of a crim- 
inal case was to occupy a long space of 
time, the presiding judge should be given 
power to require that one or more reserve 
jurors should be impaneled and sworn with 
the regular jury. These jurors should be 
treated like the other jurors up to the time 
that the jury retired. At that time if the 
first twelve impaneled remained intact, 
the extra juror or jurors should be excused. 
If, however, any juror during the trial be- 
came incapacitated the first reserve juror 
would be directed by the judge to serve in 
his stead. It is true that this method of 
correcting the present unsatisfactory condi- 
tion of affairs would be a certain charge 





upon the community, through the extra 
jurors fees and the loss of his time. But 
when we consider the great loss in case of a 
mistrial, the loss of time suffered by the 
District Attorney’s office, the counsel for 
the defense, the judge, jurors, witnesses, 
court attendants, etc., and the loss of money 
thereby occasioned, the time and fees of the 
substitute juror seem certainly small in 
comparison. In the great majority of cases 
no extra juryman would be needed, for 
where trials are short there is little likeli- 
hood that any of the twelve will give out. 
As the requiring of substitute jurors to 
serve would always bea matter in the 
court’s discretion the practice would not be 
abused. 

It needs no argument to prove that the 
newspaper is an unqualified evil, in so far 
as it affects the trial of crime. Since the 
abolition of public executions, it has been 
the policy of the law to hide all sensational 
details connected with the punishment of 
criminals. The object of most newspapers. 
is just the reverse of this. By picturesque 
methods they seek to make their readers see 
every incident, from the conception of the 
crime in the brain of the man on trial, 
down to the jury’s verdict, and the crime’s 
punishment, if there be punishment. Con- 
sequently newspapers must always come in 
conflict with the courts. They are, how- 
ever, here to stay and we must meet the 
situation. We cannot curb the freedom of 
the press or prevent the public from reading 
accounts of crime which ought not to be 
published, but we should recognize these 
various dangers arising from changing so- 
cial conditions and study to minimize them. 
While the influence of the newspaper is 
subtle, it is very strong, and may easily im- 
pair our trial system almost without our 
knowing it. For this reason the subject 
deserves the consideration of the Bench and 
Bar. 

New York, N.Y., March, 1905. 
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CONCERNING GREAT DANES 
By H, W. 


[’ was in a small town in Massachusetts. 

The mail had just come in and the 
usual crowd of village worthies was collected 
in the store. Suddenly from the recesses 
of the inner store emerged a figure waving 
a blue volume. 

“There, Hiram,” it said; ‘I told yer so. 
That Baxter feller can’t keep that Great 
Dane of his. It’s against the law.” 

“What ye got there?” asked Hiram. 

“This here volume,’’ answered the figure 
impressively, “‘is the Acts and Resolves 
passed by the Legislature of this here Com- 
monwealth of Massachusetts durin’ the ses- 
sion of 1904, and chapter 105 says as how 
Baxter ain’t got any right to keep a Great 
Dane.” 

““Let’s see,’ said Hiram. 

What Hiram saw was this: 

“AN ACT RELATIVE TO GREAT DANES AND 
CERTAIN OTHER DOGS. 

Be it enacted, etc., as follows: 

Section 1. No person shall keep or have 
in his care or possession any bloodhound, 
excepting an English bloodhound of pure 
blood whose pedigree is recorded or would 
be entitled to record in the English blood- 
hound herd book, or any dog classed by 
dog fanciers or breeders as Cuban blood- 
hound or Siberian bloodhound, whether such 
dog is in whole or in part of such species, 
unless such dog is kept solely for exhibi- 
tion. In such case he?’ shall at all times 
be kept securely enclosed or chained, and 
shall not be allowed at large even though 
in charge of a keeper, unless properly and 
securely muzzied. 

SECTION 2. Sections one hundred: and 
thirty-eight and one hundred and forty-one 
of chapter one hundred and two of the 
Revised Laws are hereby repealed. 

SEcTION 3. This act shall take effect 


upon its passage.” 


! Who? — Ep. 





Hiram thought a minute. 

“Jonas,” he said; ‘‘whar does that say 
anythin’ abaout a Great Dane?”’ 

“Why, the whole thing is about Great 
Danes and them other dogs. It says so. 
See, ‘An Act relative to Great Danes.’ Ef 
it ain’t about Great Danes, why does. it 
say so?’’ and with this poser Jonas sat back 
on the counter. 

‘““Howsumever,” retorted Hiram, ‘I'd jest 
like you to p’int out whar it says that a 
feller can’t keep a Great Dane.” 

Jonas looked at the act again. ‘‘ Waal,” 
he concluded, ‘“‘I calc’late a Great Dane must 
be one of them dogs classed by dog fanciers 
as a Cuban bloodhound or Siberian blood- 
hound.”’ 

“It may be a Siberian bloodhound, for 
all I know,” said Hiram; “but who’s goin’ 
to tell whether it is or it ain’t?”’ 

“Dog fanciers,’’ came the ready response 
from Jonas. 

“Then you mean,” said Hiram, ‘that ef 
we folks up here in Worcester Caounty want 
ter know whether we’ve got any right to 
keep Great Danes, we can’t go to the law 
ter see what’s what, but we’ve got ter hunt 
up one of your dog fanciers from Boston 
and ask him please does he class a Great 
Dane as a Cuban or Siberian bloodhound?’’ 

“Waal, it looks that way,’ admitted 
Jonas, dubiously. Suddenly he brightened 
up. ‘‘No; see here,” he said; ‘‘this act says 
it’s about Great Danes, so it must include 
’em in them Cuban or Siberian bloodhounds. 
Otherwise it wouldn’t say it was about 
Great Danes.” 

“Are you sure,” interrupted Uncle Eben- 
ezer, who had been reading the statute, 
“that a Great Dane ain’t some kind of a 
bloodhound diff’ent from a Cuban or Siberian 
bloodhound ?”’ 

‘We ain’t none of us dog fanciers enough 
to answer ye that, Uncle,” replied Hiram. 
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‘‘Looks like they didn’t mean you and me 
should know what this law meant, no how.”’ 

‘*Because,’”’ continued Ebenezer, ‘‘this act 
lets you keep an English bloodhound and 
a Cuban or Siberian bloodhound, but you 
can’t keep any other kind. It says you 
can’t keep any bloodhound except an Eng- 
lish, Cuban, or Siberian bloodhound, but it 
lets you keep your Cuban and Siberian blood- 
hounds, don’t it, Jonas?”’ 

““Waal,”’ said Jonas, reading the act 
again, ‘““I hadn’t read it that way, but 
perhaps it does. What d’ye think, Hiram?” 

‘“Mebbe,”’ was all the answer the dis- 
gusted Hiram would vouchsafe. 

By that time the mail was sorted and 
among those who dropped in for letters was 
the lawyer of the neighborhood. He had 
represented the district for several years in 
the lower branch of the legislature. As he 
appeared in the doorway, Uncle Ebenezer 
hailed him. 

“Come here, John,” he said, and 
straighten us out. We’re all snarled up over 
the meanin’ of some of your handiwork.” 

John saw the blue book and smiled. 
‘‘What’s the trouble?”’ he said. 

‘‘Has Baxter any right to keep his Great 
Dane?’’ said Jonas. ‘‘Here’s yer law.” 

‘Why, certainly,” said John; ‘‘ we changed 
the law last year so as to allow persons to 
keep Great Danes. I was on the committee 
myself that reported the bill.” 

“‘Can’t say yer did a pertickerlerly tidy 
job,” remarked Hiram. 

John looked at the statute and his face 
took on a puzzled expression. ‘‘ This isn’t 
the same bill we reported,” he said. ‘* Wait 
a minute, till I get my papers,’’ and he 
went over to his office, soon returning with 
a copy of the House Journal and the bill 
(House 361) reported by the committee. 


ce 








“I thought so,” he said, as he brought 
from the inner store a volume of the Re- 
vised Laws, and opened to the provisions 
about dogs. ‘See ‘here, Uncle. Section 
138 of chapter 102 of the Revised Laws 
says that a person shan’t keep ‘any blood- 
hound, or any dog classed by dog fanciers 
or breeders as Cuban bloodhound, Siberian 
bloodhound, German mastiff or Great Dane, 
boarhound or Ulmer dog.’ Our bill pro- 
vided for amending this section by striking 
out the words ‘German mastiff or Great 
Dane, boarhound or Ulmer dog,’ so as to 
leave a person free to keep dogs of that 
kind.”’ 

““Now ye'r talkin’, broke in Hiram, 
“that’s language all of us kin understand, 
without goin’ to dog fanciers. Why didn’t 
they leave it that way?” 

“Our bill went along all right,’’ said John, 
“till it fell into the clutches of the Com- 
mittee on Bills in the Third Reading, who 
are supposed to correct the language of a 
bill, if it is necessary. They in their sub- 
lime wisdom substituted the present con- 
glomeration and sent it to the Senate. I 
wonder,”’ he added, with a laugh, ‘“‘how 
many of the Senators knew whether they 
were voting to permit or to prohibit Great 
Danes. Of course, if they looked at the 
sections of the Revised Laws which this 
new act repeals, they would see what the 
new act was trying to accomplish; but I 
must say that, on the face of it, it is pretty 
blind.” 

It was Jonas who spoke up. “As I un- 
derstand it, then,’ he said, ‘“‘this act is 
about Great Danes because it don’t men- 
tion ’em.”’ 

“Well, ves,”’ assented the legislator. 


Boston, Mass., March, 1905. 
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AGREEMENTS OF THE UNITED STATES 


OTHER THAN 


TREATIES 


By CHARLES CHENEY HYDE 


Associate Professor of Law in Northwestern University 


REEDOM from any violation of a re- 

quirement of the Constitution is a con- 
dition essential to the validity of every 
international contract to which the United 
States may be a party. The Constitution 
provides that the President ‘‘shall have 
power, by and with the advice and consent 
of the Senate, to make treaties, provided 
two thirds of the senators present concur.” ? 
It is the purpose of the writer to show under 
what circumstances our government has 
deemed it not unconstitutional, and there- 
fore lawful, to enter into international com- 
pacts which have not been submitted to 
the Senate for approval, and to ascertain 
what has been the actual scope of the ex- 
ercise of the agreement-making power of 
the President as distinct from the treaty- 
making power which is shared by the 
Senate. 

The Tariff Act of 1890? authorized the 
President to remit certain duties on articles 
brought from such foreign countries as gave 
certain privileges to American products. 
In sustaining the constitutionality of the 
law, Mr. Justice Harlan, in delivering the 
opinion of the United States Supreme 
Court,’ said: 

‘‘What the President was required to do 
was simply in execution of the Act of Con- 
gress. ... He was the mere agent of the 
law-making department to ascertain and de- 
clare the event upon which its expressed 
will was to take effect. It was a part of 
the law itself as it left the hands of Con- 
gress, that the provisions, full and complete 
in themselves, permitting the free introduc- 
tion of sugars, molasses, coffee, tea, and 
hides, from particular countries, should be 

1 Constitution of the United States, Article IT, 
Sec. 2, Par: 2. 

2 26 U.S. Stat. at L. p. 567, p. 612 

* s43 U.S. Gao. 





suspended in a given contingency, and that 
in case of such suspension, certain duties 
should be imposed.”’ 


By virtue of that Act, reciprocity agree- 
ments were entered into by the President 
with certain states.'_ By the Tariff Act of 
1894 these agreements were terminated.? 
Again, in 1897, the Tariff Act of July 24 
authorized the President to enter into com- 
mercial agreements with countries produc- 
ing and exporting specified articles, in order 
to secure concessions in favor of American 
products and manufactures, and empower- 
ing the President, during the period of such 
concessions, to suspend the duties named in 
the Act according to a given schedule of 
rates.2 In pursuance of this authority the 
President entered into a reciprocity agree- 
ment with France, signed by the Hon. John 
A. Kasson and the French Ambassador, 
May 28, 1898.4 In 1902 an amendatory 
and additional agreement was entered into 
extending the arrangement to Porto Rico 
and Algeria.» It is to be observed that 
these reciprocity arrangements, although 
expressed in the form of contract, imposed 
no restriction on the United States or other 
parties thereto to alter their tariff schedules 
and thus terminate their obligations to exact 
reduced or limited duties on articles brought 
into their territory. 

By an act of Congress of 1872 the Post- 





1 U.S. For. Rel. 1891, p. 47 contains text of 
arrangement with Brazil. 

2 U.S. For. Rel. 1894, p. 619. 

§ XXX, U.S. Stat. at L. Sec. 3, p. 203. 

4 U.S. For. Rel. 1898, p. 292. Proclamations 
as to the reduction of duties on certain articles 
imported from Germany and Italy, under the Act 
of 1897, are contained in XXXI, U.S. Stat. at 
L. pp. 1978 and 1979. 

5 U.S. For. Rel. 1902, p. 418. 
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master General was authorized to conclude 
“‘by and with the advice of the President”’ 
postal ‘‘treaties and conventions” with 
other states... By virtue of this authority 
postal conventions have frequently been 
negotiated with various nations. In 1897 
our government became a party to the 
Universal Postal Union to which almost all 
civilized countries have adhered.? It is a 
significant fact that agreements of this char- 
acter to which the United States has be- 
come a party are not contained in the pub- 
lished collections of treaties of the United 
States.* It has been pointed out by the 
Hon. Simeon E. Baldwin that the term 
‘treaties,’ employed in the Act of 1872, 
was an inapt expression of the declared 
purposes of Congress in authorizing the ex- 
ecutive department to enter into such con- 
ventions. His comment as to their charac- 
ter deserves attention: 


‘““There may be,” he says, ‘“‘a bargain be- 
tween independent states which is some- 
thing less than a treaty, and postal con- 
ventions are in the nature of commercial 
transactions without any direct political 
significance.” 


The reciprocity agreements and postal 
conventions negotiated by the President 
with other nations do not appear to be ex- 
ceptions to or violations of the constitu- 
tional requirement as to the mode of mak- 
ing treaties; they rather serve as illustra- 
tions of the exercise of a different power 
incidental to the executive control of the 


1 XVII, U.S. Stat. at L. p. 304. An act of 
Congress authorizing postal arrangements with 
Canada and countries adjoining the United States 
is contained in XVII, U.S. Stat. at L. p. 316. 

2? XXX, U.S. Stat. at L. p. 1629. 

5 In a note on page 531, Vol. ii, in his admirable 
work on the Treaty-Making Power of The United 
States, the author, Mr. C. H. Butler, states that 
he has purposely omitted from his compilation of 
the treaties and conventions of the United States 
all postal agreements. 

‘ The Entry of the United States into World 
Politics as One of the Great Powers, IX, Yale 
Review (Feb. 1901), p. 399. 








intercourse of our government with friendly 
states." 

In 1844 a treaty providing for the annex- 
ation of Texas was signed and on the 8th 
of the following June was rejected by the 
Senate. On March 1, 1845, by joint reso- 
lution Texas was incorporated into the 
United States.2 The comment of the late 
Professor von Holst on the propriety of this 
procedure is of interest: 


““The provision,”’ he says, ‘‘that treaties 
should be concluded by the President, with 
the co-operation of two thirds of the sena- 
tors, had no reasonable purpose if even the 
utmost which could be accomplished by the 
treaty-making power could be effected like- 
wise in the most informal and most un- 
guaranteed manner, in which any action 
whatever of Congress could be taken.” * 


Hawaii was annexed to the United States 
by joint resolution approved July 7, 1899, 
which purported to accept the existing offer 
duly made by the Republic of Hawaii to 
cede ‘“‘absolutely and without reserve to the 
United States of America all rights of sov- 
ereignty of whatsoever kind,”’ together with 
all rights of property in control.‘ 

The agreements of the United States thus 
far considered, whether of political or com- 
mercial aspect, have been entered into by 
the Executive by the authorization of both 
Houses of Congress. Attention is called to 


1 “Tt is perhaps pertinent to state here that 
the regular method of making a treaty is departed 
from by the United States only in regard to postal, 
money-order, and parcels-post conventions. ... 
In these cases an Act of Congress is, once and for 
all, substituted for the advice and consent of the 
Senate in each separate case.’ Hon. Francois 
Stewart Jones. XII, Pol. Sc. Q. p. 420. 

See also ‘Du réle des Chambres dans l’appro- 
bation or l’exécution des traités internationaux é 
aprés la Constitution des Etats Unis de L’ Amérique 
du Nord,” by Professor Gaston Jéze of the Uni- 
versity of Lille. XXI. Revue du Droit Public et 
de la Science Politique, No. 3, p. 455. 

2. U.S. Stat. at L. for the year 1845. 

8 von Holst’s ‘Constitutional History of U.S.” 
Vol. ii, p. 704. 

‘RA, U.S. Stat. at L. p. 95. 
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certain instances where the President has 
been impliedly or expressly authorized by 
the Senate, in its executive capacity, to con- 
tract with foreign states, and to cases where 
at the present time it is maintained by 
publicists that such authority has been 
given. The Secretary of State and the 
Mexican minister in Washington on June 4, 
1896, signed an agreement for the reciprocal 
right to pursue savage Indians across the 
boundary line by troops of their respective 
governments. Article X stated, ‘“‘the Sen- 
ate of the United States having authorized 
the President to conclude this agreement, it 
shall take effect immediately.” 4 By the 
terms of Article XXI of the treaty of 
Guadaloupe Hidalgo with Mexico, signed 
February 2, 1848, and ratified by the Sen- 
ate — a contract which is still in force —a 
permanent agreement was made for the set- 
tlement of future differences between the 
two nations, incapable of adjustment 
through diplomatic channels ‘‘by the arbi- 
tration of Commissioners appointed on each 
side, or by that of a friendly nation.’”’? It 
was further agreed that in case ‘‘such course 
be proposed by either party, it shall be 
acceded to by the other, unless deemed by 
it altogether incompatible with the nature 
of the difference, or the circumstances of the 
case.’’ The agreement did not attempt to 
provide machinery to facilitate the settle- 
ment of future disputes, but simply to bind 
the parties to arbitrate future disputes, 
subject to certain reservations. The treaty 
contains no statement as to any preliminary 
agreement to be entered into providing for 
the submission of a dispute which might 
arise. It did not indicate who, in behalf of 
the United States, should determine what 
particular controversy might be properly 
submitted to arbitration, or who should 
limit the scope of the reference, or who 
specify the procedure to be followed. Can 
it be reasonably maintained that the Sen- 

2 Treaties of the United States in Force 1899, 
Pp. 389 at p. 4oo. 





ate, by failing to reserve the right to share 
in the determination of these matters, sur- 
rendered them wholly to the control of the 
President? ‘A treaty,’’ writes Judge Bald- 
win, ‘‘which leaves any matters to the 
future determination of the President, vests 
him with the power to determine them as 
effectually as an act of Congress could do.” * 
May it be fairly said that the reference of 
the Pious Fund Claim in 1902 to The Hague 
Tribunal by the terms of a protocol not 
submitted to the Senate was a reasonable 
exercise of a right conferred upon the Presi- 
dent by the treaty of 1848? 

By the ratification of The Hague Conven- 
tion of 1899, establishing the Permanent 
Court of Arbitration, the United States be- 
came a party to an agreement of lasting 
significance. That convention fulfils a two- 
fold function. It is first, a declaration 
respecting the legal value of means adapted 
to the peaceful solution of international 
differences, together with a recommendation 
for their employment whenever occasion 
may arise; secondly, it embodies an agree- 
ment for the establishment of a Permanent 
Court of Arbitration, and a system of pro- 
cedure whereby the signatory states may 
avail themselves of any of the measures de- 
vised or suggested in the convention. It is 
not a compact to refer differences to arbi- 
tration, or to employ commissions of in- 
quiry. With the exception of the agree- 
ment in Article II, to have recourse to the 
good offices or mediation of one or more 
friendly Powers, in case of serious disagree- 
ment or conflict, the executory undertakings 
of the high contracting parties relate to the 
establishment of the Court, or to matters of 
procedure. For example, arrangements are 
made for the creation of an Administration 
Council composed of the diplomatic repre- 
sentatives of the signatory powers at The 
Hague (Article XXVIII), as well as for the 


1 IX, Yale Review, p. 399 at p. 415. 

2 The text of the Hague Convention is con- 
tained in United States For. Rel. 1902, Appendix 
No. II, p. 169. 
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establishment of an International Bureau 
at The Hague to conduct the administrative 
business of the Court (Article XXII). 
Agreement is made for the appointment of 
judges by the several Powers (Article X XIII) 
and for payment of the expenses of the 
International Bureau (Article XXIX). Ar- 
ticle XXXI contains the statement that 
“The Powers which resort to arbitration 
shall sign a special act (compromts) in which 
the subject of the difference shall be pre- 
cisely defined as well as the extent of the 
powers of the arbitrators.” 

There has been much discussion in this 
country of the question whether ratification 
of The Hague Convention by the Senate 
authorized the President at his discretion 
to enter into agreements with other states 
to refer pending or unknown disputes of the 
United States to the Permanent Court, or 
to employ other means of procedure set 
forth in the Convention. The Hon. John 
W. Foster, in the course of a learned article 
in the Yale Law YFournal for December, 
rgor,' said: 


“But I apprehend that should our gov- 
ernment decide to refer any dispute with a 
foreign government to The Hague Tribunal, 
President Roosevelt, or whoever should suc- 
ceed him, would enter into a convention 
with the foreign government, very carefully 
setting forth the question to be arbitrated, 
and submit that convention to the Senate 
for its advice and consent. If I read the 
Constitution of the United States and The 
Hague Convention aright, such would be the 
only course permissible by those instru- 
ments.” 


The late Frederick W. Holls, Secretary of 
the American delegation to The Hague Con- 
ference, expressed the view that — 


“The appointment of a Commission of 
Inquiry, having no further necessary con- 
sequences than the providing for each party’s 
share of necessary expenses, would seem to 
be within the ordinary diplomatic functions 

1 The Treaty-Making Power Under The Con- 
stitution, XI, Yale Law Journal, p. 69. 





of the President and the Department of 
State by memorandum or protocol, whereas 
an agreement to submit any question to a 
court of arbitration, the decision to be bind- 
ing upon the parties, must necessarily take 
the form of a treaty requiring the constitu- 
tional codperation of the Senate.” ! 


On the other hand, Judge Baldwin has 
said: 


“The Hague Convention, when ratified 
by the Senate, became thus a standing war- 
rant, or, so to speak, a power of attorney, 
from the United States to the President to 
submit such international controversies as 
he might think fit to the ultimate decision 
of the International Court of Arbitration.”’ ? 


When it is considered that The Hague 
Convention contained no agreement to re- 
sort to arbitration, but rather purported to 
facilitate the means for the adjustment of 
international differences by providing and 
suggesting appropriate methods of proce- 
dure, it is difficult to see how ratification by 
the Senate gave to the President a special 
power to enter into agreements to have 
recourse to the Permanent Court or to other 
tribunals. 
authorize the President to codperate with 
the other signatory powers in taking the 
necessary steps for the establishment and 
maintenance of the Permanent Court. But 
the adherence of the United States to the 
Convention sheds no light on the’ general 
question whether or not the President may, 
at his discretion, submit causes to arbitra- 
tion. If he has such a right, it must be 
derived from a power, incidental to the 
management of the diplomatic intercourse 
of the nation, to adjust and settle disputes. 
It must be obvious that the existence and 
scope of that right are matters wholly 
distinct from and unrelated to the methods 
of procedure which he may employ in its 
exercise. 


1 The Peace Conference at The Hague. New 
York: 1900, p. 216. 
2 IX, Yale Review, p. 399 at p. 415. 


Undoubtedly the Senate did. 
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There have been many instances where 
the executive without the expressed or im- 
plied consent of Congress or of the Senate 
has entered into agreements for the settle- 
ment by arbitration of claims of American 
citizens against foreign governments.’ By 
the terms of an agreement concluded at 
Madrid in February, 1871, by an exchange 
of notes between General D. E. Sickles, the 
American Minister, and Sefior Don Christino 
Martos, the Spanish Minister of State, there 
was established at Washington a court of 
arbitration known as the Spanish Claims 
Commission, to which were referred claims 
of citizens of the United States on account 
of wrongs and injuries committed by au- 
thorities of Spain in Cuba. The commission 
was organized at Washington, May 31, 1871, 
and adjourned sine die, December 27, 1882. 
Out of one hundred and thirty original cases 
which were filed, thirty-five were allowed. 
The whole amount claimed was $30,313,- 
581.32, exclusive of interest, of which 
$1,293,450.55 was awarded. Appropriations 
made by Congress from time to time in 
payment of the share of the United States 
in the expenses of the Commission amounted 
in all to $126,324.59.” 

By virtue of a protocol signed May 22, 
1902, the claims relating to the Pious Fund 
of the Californias against Mexico was re- 
ferred to The Hague Court for adjustment.* 
Still more recently, by a protocol signed 
February 17, 1903, all unsettled claims of 
citizens of the United States against Vene- 
zuela were submitted to arbitration.‘ 

In no case which the Executive by proto- 
col or otherwise, without consent of the 
Senate, has referred to arbitration, has a 
claim against the United States been the 
subject of adjustment. According to the 
terms of two agreements, claims of foreign 
governments against American citizens have 


1 See note at the end of this article. 

2 II, Moore’s ‘International Arbitrations,”’ 
Pp. 1045, 1046, 1049, 1051, 1052. 

3 U.S. For. Rel. 1902, Appendix II, p. 157. 

‘U.S. For Rel. 1903, p. 804. 





been submitted to the consideration of ar- 
bitral tribunals. In both of these, however, 
the arbitration agreement has distinctly 
provided that an award in favor of such 
governments should not be a ground for 
claim against the United States, and that 
satisfaction thereof should be derived solely 
from the estates of American citizens whose 
claims were the subject of adjustment be- 
fore the same tribunals. In no case has the 
United States been interested pecuniarily in 
the indemnities claimed or awarded. 

A type of agreement other than a treaty, 
frequently employed by sovereign states in 
their diplomatic intercourse and constantly 
made use of by our own executives, is the 
modus vivendt. It has been defined as — 


“‘An agreement between two or more na- 
tions as to their conduct in regard to 
matters in dispute pending the adjustment 
thereof. That is to say, it is a temporary 
treaty or cohvention limited to a period 
which as a general rule is very brief.” * 


Pending the settlement of an international 
difference relating to the daily occupations 
of citizens of opposing states, it is oftentimes 
of vital importance that a tentative arrange- 
ment should be made to afford protection 
to persons directly interested in the subject- 
matter of the controversy. It must be ap- 
parent that the President, charged with the 
duty of conducting the foreign relations of 
the state, ought to be able to negotiate 
temporary agreements of such a character. 
As a matter of fact, the President, through 
the Department of the State, has not been 
reluctant to make use of the modus vivendt 
when occasion has required. Such an agree- 
ment was entered into between the Secre- 
tary of State and the British minister in 
1885 with respect to the Northeastern 
Fisheries, giving American fishermen per- 
mission to fish in British waters during the 
summer of 1885.7. Another relating to the 


1C. H. Butler. The Treaty-Making Power of 
the United States, Vol. ii, note p. 369. 
2 U.S. For. Rel. 1885, pp. 460 et seq. 
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fisheries was agreed upon in 1888, securing 
certain privileges for American citizens, 
pending the ratification of a treaty between 
the United States and Great Britain calcu- 
lated to settle the long-standing Fishery 
Dispute. The treaty was not ratified. 

On June 15, 1891, the United States and 
Great Britain by a modus vivendi agreed 
to prohibit the killing of seals in certain 
parts of Behring Sea, pending negotiations 
for the submission of the Behring Sea Dis- 
pute for arbitration.” Prior to the settle- 
ment of the Alaskan Boundary dispute, two 
agreements were made by modus vivendt, 
relating to the boundary between American 
and British territory; the first, in 1878, re- 
lating to the location of the line at a point 
on the Stikine River; the second, in 1899,‘ 
concerning the location of the line in the 
region about the head of Lynn Canal. 


“There are certain compacts between na- 
tions which are concluded,’’ writes Wheaton, 
“not in virtue of any special authority, but 
in the exercise of a general implied power, 
confided to certain public agents, as inci- 
dental to their official stations. Such are 
the official acts of generals and admirals, 
suspending or limiting the exercise of hos- 
tilities within the sphere of their respective 
military or naval commands, by means of 
special licenses to trade, of cartels for the 
exchange of prisoners, of truces for the sus- 
pension of arms, or capitulations for the 
surrender of a fortress, city, or province. 
These conventions de not, in general, re- 
quire the ratification of the supreme power 
of the State, unless such ratification be ex- 
pressly reserved in the act itself.” ® 


In its non-hostile relations with the 
enemy, the United States when at war must 


1 Senate Ex. Doc. 113, 5oth Cong. rst Sess. 
pp. 125, 141. Also Snow’s ‘American Diplo- 
macy,” p. 467. 

2 Senate Ex. Doc. No. 55, 52d 
Sess. p. 46. 

3 U.S. For. Rel. 1878, under title Great Britain. 

4 U.S. For. Rel. 1899, p. 330. 

5 Dana’s edition of Wheaton’s ‘International 
Law,” 8th Edition, Sec. 254. 
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of necessity enter into agreements relating 
to a variety of matters incidental to the 
conducting of hostilities. These agreements 
of a national character and of varying 
importance may be entered into by the 
President. As Commander-in-Chief of the 
army and navy, he alone has the power to 
conclude such contracts... The agreement 
of the subordinate military commander may 
be in excess of the powers impliedly con- 
ferred on him by the Commander-in-Chief. 
In such case the compact is called a sponsion,? 
and of course has no legal value. If the 
President assents to the terms of an arrange- 
ment entered into by an officer in the field, 
or if he himself personally directs the 
contractual negotiations, the agreement 
is in most cases a binding one upon the 
nation. 

There may be, however, agreements in the 
form of capitulations, of a political charac- 
ter, and of such far-reaching consequence as 
to properly require the approval of the 
treaty-making power of the state in order to 
bind the country. Such compacts are in 
reality not of a military character, although 
the occasion for them may arise from a 
condition of war.* The protocol, for ex- 
ample, entered into by the Secretary of 
State in behalf of the President, and the 
French Ambassador, representing the Span- 


1 Snow’s ‘“‘Lectures on International Law,” 2d 
Edition, p. 65: 

“A cartel is not a treaty in the sense of the 
Constitution, and the cartel for the exchange of 
prisoners between the United States and Great 
Britain, in 1813, was ratified by the Secretary of 
State, not the Senate (May 14), 2 Halleck, 326; 
but when concluded it is of such force that the 
sovereign power may not annul it.’’ Henderson’s 
Case, 1863, 2 Pittsburg R. 440. Scott’s “Cases 
on International Law,” note p. 585. 

2? An example of such a compact is the capitu- 
lation entered into between General Sherman 
April, 1865, and General Johnston, Commander 
of the Confederate forces. Wm. T. Sherman’s 
Memoirs, II, ch. xxxiii. 

3 Hall’s “International Law,”’ 


552. 


5th Edition, p. 
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ish Crown, August 12, 1898, arranging for a 
termination of hostilities in the war between 
the United States and Spain, provided a 
basis for the terms of the treaty subse- 
quently negotiated by commissioners of the 
two countries at Paris. Among its stipula- 
tions were provisions for the relinquishment 
of Cuba, the cession of Porto Rico, and the 
control of the Philippines. According to the 
fifth article it was agreed that the treaty, 
embodying the terms agreed upon in the 
protocol, should be ‘“‘subject to ratification 
according to the respective constitutional 
forms of the two countries.’”’! Whatever be 
the limits of the power of the Executive in 
time of war to bind the nation by agree- 
ments entered into with the enemy, his 
right to do so as Commander-in-Chief of the 
military and naval forces is clear, and its 
proper exercise concerns matters within a 
wide range, the adjustment of which in- 
volves the use of a broad discretion. 
Without attempting their classification, 
attention is called to certain other agree- 
ments entered into in behalf of the United 
States, which have not been submitted to 
the Senate for ratification. By the terms of 
a protocol signed at London, December g, 
1850, Great Britain ceded to the United 
States the Horse-Shoe Reef in Lake Erie 
in order to enable the grantee to build a 
lighthouse thereon, and “provided the 
Government of the United States will engage 
to erect such lighthouse, and to maintain 
a light therein; and provided no fortifica- 
tion be erected on said Reef.’ The last 
paragraph of the protocol contains the 
statement that ‘‘Mr. Lawrence and Viscount 
Palmerston, on the part of their respective 
governments, accordingly agreed that the 
British Cfown should make the cession, and 
that the United States should accept it, on 
the above-mentioned conditions.’’ Shortly 
thereafter, Mr. Webster, as Secretary of 
State, instructed Mr. Lawrence, as the 
American Minister at Le»«ion, to inform the 


1 U.S. For. Rel. 1898, p. 828. 
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British Government that the arrangement 
was ‘‘approved by this Government.” ? 

A conditional agreement was entered into 
by Brigadier-General John C. Bates, subject 
to the approval of the Governor of the 
Philippine Islands, and confirmation of the 
President, and the Sultan of Jolo, August 
20, 1899, by the terms of which the sover- 
eignty of the United States over the archi- 
pelago of Jolo and its dependencies was 
acknowledged and declared.” 

There have been some agreements in the 
form of protocols, or concluded by an ex-_ 
change of notes, explanatory of the meaning 
of treaties previously ratified by the Senat@e. 
Upon the exchange of ratifications of we 
treaty negotiated in 1830 with the Ottomag” 
Porte,’ David Porter, who had been ap- 
pointed American Chargé d’Affaires, signed 
at Constantinople a paper in Turkish, by 
the terms of which it was agreed by himself. 
and the Turkish Government, that the 
United States accepted without reserve the 
Turkish text of the treaty, and — lal 


wey 


eh : 


“Therefore, on every occasion the abové 
instrument shall be strictly observed, and 


if, hereafter, any discussion should arise 


between the contracting parties, the said , 


instrument shall be consulted by me and 
my successors to remove doubts.”’ ‘ 


This agreement was duly received by the 
Department of State, and the act of Porter 
does not appear to have been disapproved. 

An agreement by protocol was entered 
into by the Hon. Caleb Cushing when Amer- 
ican Minister at Madrid, and the Spanish 

1 Treaties and Conventions of the United 
States, 1776-1887, pp. 444, 445. A lighthouse 
was duly erected on the Reef by means of Con- 
gressional appropriations. 9 Stat. at L. pp. 380, 
and 627. 10 Stat. at L., p. 343. 

2 House Doc. 56th Cong., 1st Sess. No. 1, 
part 2 (Attached as an appendix to U.S. For. 
Rel. 1899). 

83 Treaties and Conventions of the United 
States, 1776-1887, notes by J. C. B. Davis, p. 1370. 

4 Porter’s No. 22, Sept. 26, 1831, MS. Dept. of 
State. 
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Minister of State, January 12, 1877, relating 
to judicial procedure with respect to the 
trial of American citizens residing in Span- 
ish territory, charged with the violation of 
Spanish laws, and concerning the trial of 
Spanish subjects in the United States, 
charged with criminal offenses. In its pre- 
amble, the protocol stated the desire of the 
two governments ‘‘to terminate amicably 
all controversy as to the effect of existing 
treaties in certain matters of judicial pro- 
cedure,’ and it purported therefore ‘‘to 
make declaration on both sides as to the 
understanding of the two Governments in 
the premises, and respecting the true appli- 
cation of said treaties.”’! 

After the ratification of the treaty of 
Guadaloupe Hidalgo, signed in 1848, Pres- 
ident Polk sent Messrs. Sevier and Clifford 
to Mexico to explain certain amendments 
which had been made by the Senate. Be- 
fore the arrival of those gentlemen at their 
destination the treaty had been ratified by 
Mexico. Before the exchange of ratifica- 
tions, however, they concluded with the 
Mexican Minister of Foreign Affairs a proto- 
col purporting to be an explanation of the 
meaning of the treaty. In a message dated 
February 8, 1849,? the President stated, 
“Had the protocol varied the treaty as 
amended by the Senate, it would have no 
binding effect.’’ 3 

An agreement of great importance other 
than a treaty was the ‘Final Protocol,” 
signed by the Hon. W. W. Rockhill, Special 
Commissioner, representing the United 
States, together with representatives of 


1 Treaties and Conventions of the United States, 
1776-1887, p. 1030. 

? Treaties and Conventions of the United States, 
1776-1887, p. 692. 

8 IV, Richardson’s ‘Messages and Papers of 
the Presidents,” p. 679 at p. 682. In 1887 the 
American Minister to France asked permission to 
sign a protocol, explanatory of the meaning of the 
Cables Convention of March 4, 1884. Secretary 
Bayard replied, ‘‘ You may sign , subject to 
Senate’s approval.’’ His instructions to the Min- 
ister are contained in U.S. For. Rel. 1887. p. 276. 








Germany, Austria-Hungary, Belgium, Spain, 
France, Great Britain, Italy, Japan, The 
Netherlands, and Russia, on the one side, 
and representatives of China on the other, 
on September 9, 1901. The agreement con- 
tained the foundation for re-establishment 
of relations between China and the Powers 
and set forth the method of their readjust- 
ment. Undertakings of far-reaching char- 
acter were imposed upon China. The pro- 
tocol declared the formal compliance with 
the previous demands of the Powers which 
have been classified under four heads: 

**(1) Adequate punishment for the authors 
of and those guilty of actual participation 
in the anti-foreign massacres and riots; 
(2) the adoption of measures necessary to 
prevent their recurrence; (3) the indemnifi- 
cation for losses sustained by states and 
foreigners through these riots; and (4) the 
improvement of our relations, both official 
and commercial, with the Chinese Govern- 
ment and with China generally.” ! 

It is impossible to summarize the results 
of this examination of the practice of our 
government. It must be assumed that in 
each case where an agreement other than a 
treaty has been negotiated with a friendly 
state there has been a sincere belief on 
the part of the Executive that the Constitu- 
tion has not been violated, and that a valid 
international compact has been negotiated. 
If the President in many instances, such as 
have been cited, may lawfully contract with 
foreign nations, without the advice and 
consent of the Senate, no constitutional 
declaration is needed in order to attach a 
legal consequence to a compact so concluded, 
and render it binding upon the United States. 
As a result of its membership in the family 
of civilized states, this country of necessity 
recognizes as a part of its local law, the law 
of nations. According to that law, agree- 
ments of the United States, not in violation 
of the Constitution or of the accepted public 


1 Report of Hon. W. W. Rockhill to the Sec- 
retary of State, Nov. 30, r901. Appendix, U.S. 
For. Rel. 1901, ‘‘ Affairs in China,”’ p. 3, at p. 4. 
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policy of the civilized world, whether treaties 
or agreements other than treaties, in what- 
ever form expressed, are a part of the su- 


preme law of the land. 
CuicaGo, ILu., March, 1905. 
NOTE. 

The international arbitration agreements, 
other than treaties negotiated in behalf of the 
United States, down to and including those pub- 
lished in United States Foreign Relations for 1903, 
are the following: 

Claim of the owners of the steamer Colonel 
Lloyd Aspinwall against Spain, concluded by ex- 
change of notes, May 25 and June 16, 1870. II, 
Moore’s ‘‘International Arbitrations,” p. 1013. 

Claim of Henry Savage against Salvador, con- 
cluded by agreement, May 4, 1864. II, Moore’s 
‘‘International Arbitrations,” p. 1855. 

Claims of certain American citizens on account 
of wrongs and injuries committed by authorities 
of Spain in the island of Cuba, concluded by ex- 
change of notes, February 11 and 12, 1871. V, 
Moore’s ‘‘International Arbitrations,”’ pp. 4802 
4803. 

Termination of Claims Commission formed 
under agreement of Feb 12, 1871, concluded by 
exchange of notes, Feb. 23, 1881. V, Moore’s 
‘‘International Arbitrations,”’ pp. 4804, 4805. 

Extension of time for the termination of Claims 
Commission under agreement of Feb. 12, 1871, 
concluded by exchange of notes, May 6, and Dec. 
14, .1882. V, Moore’s ‘International Arbitra- 
tions,” p. 4806. 

Closing of the business of the Claims Commis- 
sion under the agreement of Feb. 12, 1871, dis- 
position of its records, etc., concluded by protocol, 
June 2, 1883. V, Moore’s ‘International Arbitra- 
tions,” p. 4807. 

Amount of indemnity to be paid by the Span- 
ish Government to the owner of the bark Masonic, 
concluded at Madrid, 1885, by the American min- 
ister and the Spanish minister of State. i. 
Moore’s ‘‘International Arbitrations,”’ p. 1060. 

Claims against Colombia, arising from the seiz- 
ure and detention of the steamer Montijo, con- 
cluded by convention, August 17, 1874. V, 
Moore’s “International Arbitrations,”’ p. 4698. 

Claim against Chili on account of seizure of the 
whaling vessel Good Return, concluded by protocol 
signed 1873. (The case was settled the following 
year by an agreement through diplomatic channels 
for the payment of $20,000 Chilean gold.) II, 
Moore’s ‘International Arbitrations,’’ Note 1, p. 
1466. 

Claims of the owners of the whale-ship Canada 
against Brazil, concluded by protocol, March 14, 





1870. V, Moore’s ‘International Arbitrations,” 
p- 4687. 

Claims of Antonio Pelletier and A. H. Lazarre 
against Hayti for indemnity for acts against per- 
son and property, concluded by protocol, May 28, 
1884. V, Moore’s ‘International Arbitrations,”’ 
p. 4768. 

Extension of the term for the arbitration of 
the Lazarre and Pelletier claims against Hayti, 
concluded by protocol, March 20, 1885. V, 
Moore’s ‘“‘International Arbitrations,” p. 4769. 

Claims of Chas. A. Van Bokkelen against Hayti, 
arising from his imprisonment by that Govern- 
ment, concluded by protocol, May 24, 1888. V, 
Moore’s ‘“‘ International Arbitrations,” p. 4770. 

The Ashmore Fishery Claim against China, 
concluded by agreement at Swatow, 1884. II, 
Moore’s “‘International Arbitrations,” p. 1857. 

Claims of American citizens against Hayti, 
resulting from riots at Port Au Prince, concluded 
by agreement by correspondence, 1885. II, 
Moore’s ‘International Arbitrations,’’ pp. 1859- 
1861. 

Delagoa Bay Railway claim against Portugal, 
concluded by protocol, June 13, 1891. V, Moore’s 
“International Arbitrations,” p. 4795. 

The case of E. V. Kellett against Siam, con- 
cluded by informal agreement, 1897. II, Moore’s 
“International Arbitrations,”’ p. 1862. 

Claims of Dr. M. A. Cheek against Siam, and 
of Siam against Dr. Cheek, concluded by protocol, 
July 26, 1897. U.S. For. Rel. 1897, p. 479. 

Claims of Chas. Oberlander and Barbara M. 
Messenger against Mexico, concluded by protocol, 
1897. U.S. For. Rel. 1897, p. 378. 

Amount of damages to be awarded by Nica- 
ragua on claims of Orr and Laubenheimer, and 
Post Glover Electric Company, concluded by 
protocol, March 22, 1900. U.S. For. Rel. 1900, 
p. 824. 

Admission of French and other citizens to 
Samoan Arbitration (provided for by treaty be- 
tween United States, Germany, and Great Britain 
of Nov. 7th, 1899, U. S. For. Rel. 1899, p. 671), 
concluded by exchange of notes, 1900. U.S. For. 
Rel. 1900, pp. 473, 522, 625. 

Claims of Robert H. May against Guatemala, 
and of Guatemala against Robert H. May, con- 
cluded by protocol, Feb. 20, 1900. U.S. For. 
Rel. 1900, p. 656. 

Supplementary arrangement respecting the ar- 
bitration of the claims of Robert H. May and 
Guatemala, concluded by protocol, May 10, 1900. 
U.S. For. Rel. 1goo, p. 658. 

Claims of the owners of the American vessels 
Cape Horn Pigeon, James Hamilton Lewts, C. H. 
White, and Kate and Anna, against Russia, con- 
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cluded by protocol, Sept. 8, r900. U.S. For. Rel. 
1900, p. 883. 

Claims of the beneficiaries of the Pious Fund 
of the Californias against Mexico, concluded by 
protocol, May 22, 1902. U.S. For. Rel. 1902, 
Appen. II, p. 157. 

Claims of citizens of the United States against 
Venezuela, concluded by protocol, Feb. 17, 1903. 
U. S. For. Rel. 1903, p. 804. 

Adhesion by the United States to a protocol 
between Germany and Venezuela of May 7, 1903, 
respecting the reference of the preferential treat- 
ment of claims to the Tribunal at the Hague, con- 
cluded by protocol, May 27, 1903. U.S. For. Rel 
1903, P- 439- 

To the foregoing list there may be added an 
agreement by protocol, January 31, 1903, with 
San Domingo, for settlement of claims of San 
Domingo Improvement Company and other 
American citizens. Associated Press Despatches 
of February 15, 1905. 








Attention is called to the published letter of 
Professor John Bassett Moore (contained in Press 
Despatches of February 15, 1905), in which he 
comments at length on the practice of our gov- 
ernment in entering into agreements other than 
treaties for the adjustment of international differ- 
ences by arbitration. He says: 

“The action of the government in such cases 
rested upon an undoubted principle, which has 
been assumed and observed since the foundation 
of the government, that it is within the power of 
the President in the conduct of foreign inter- 
course with this country, to settle a claim of an 
American citizen against another government, at 
any rate with the claimant’s consent, without 
entering into a treaty. If, in such a case, it 
becomes necessary or expedient to call in arbi- 
trators to adjust the terms of settlement, this has 
been conceived to be only a question of procedure, 
a question of the method in which the admitted 
power was to be exercised.” 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 


THE event of recent weeks of most interest 
to the Bar has undoubtedly been the impeach- 
ment of a federal judge before the Senate of 
the United States. The elaborate machinery 
of impeachment and the infrequency of its 
occurrence would alone serve to attract the 
general public, but the importance of main- 
taining the highest standard of integrity on 
the federal bench commands our attention. 
As evidence, moreover, of the unwisdom of 
appointing as federal judges men who are 
really alien to the districts over which they 
preside, the case has been, we think, of per- 
manent value. A decline in the respect for 
the judiciary is lamented as a sign of the 
times by one of our correspondents, a former 
judge of Chicago. If this tendency exists it 
emphasizes the necessity of selecting as judges 
men who have the confidence of their com- 
munities. It is to be noted that Judge 
Swayne’s residence in the South prior to his 
elevation to the bench, had been very brief. 
This was doubtless the real cause of his 
troubles, for the appointment of northern men 
as southern judges must eventually breed hos- 
tility. For the broader policy of President 
Roosevelt rising above all party considerations 
and appointing able southern democrats in 
regions where republicans are social outcasts, 
the Bar owes a debt of gratitude that it should 
be glad to acknowledge. It is to be hoped 
that he has established a policy from which 
his successors will not dare to depart. 

The long delays after the Swayne case was 
first called to public notice and the somewhat 
perfunctory character of the Senate’s proceed- 
ings have detracted from the public interest. 
The newspaper comment has ranged froin dis- 
gust at the comparative insignificance of the 
ckarges to insistence upon the importance to 


Communications in regard to the contents of the Magazine should be addressed to the Editor, 
S. R. WRIGHTINGTON, 31 State Street, Boston, Mass. 








the judiciary of avoiding even the appearance 
of evil, and the hope is expressed that, if 
there have been lax practices in the matter 
of charging expenses on the part of other 
judges, the ventilation of this case will compel 
improvement. Judge Swayne has had, how- 
ever, few vindicators. Though it was known 
to the press that Mr. Littlefield had opposed 
the resolution of impeachment, his reasons had 
not been widely published nor fully set forth, 
and his elaborate analysis of the evidence will 
doubtless surprise the reader as it did the 
editor. 

Congressman Littlefield whose portrait is 
our frontispiece, has been too conspicuous a 
figure in recent years in the National House 
of Representatives for u 0 add anything to 
the reader’s information regarding his public 
career. One is likely to forget, however, in 
the prominence of the politician his real abil 
ity as a lawyer and his position as one of the 
leaders of the Bar of Maine. From 1889 to 
18y2 he served as Attorney General of the 
State. In the National House of Representa- 
tives he has served upon the Judiciary Com- 
mittee, and it is of especial interest in connec- 
tion with his contribution to note that he was 
a dissenting member of the sub-committee 
which reported the Swayne Impeachment. 


THE so-called Beef Trust report of Commis- 
sioner Garfield, the more important criminal 
investigation by the Attorney General, and 
the picturesque Kansas oil war are the most 
recent phases of the battle against the greatest 
economic development of our time, the elimi- 
nation of individual competition. One might 
almost say the elimination of the individual, 
did not the names at once arise of the few 
individuals who in the public eye personify 
these larger units of modern commerce and 
labor. The doctrine of Professor Bigelow in 
our January issue of the duty of the law to 
follow business, bids all thoughtful lawyers 
study this conflict of the new and the old, in 
the confidence that in the courts will ulti- 
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mately be determined the bounds we may set 
to this change. The law has always avoided 


the determination of questions of public policy 
which the courts deemed in their nature polit- 
ical, but it has often had to base decisions 
upon its conception of accepted public opinion 
upon moral issues. 


Some may regret that it is 
destined in new fields 
to lay down the law up- 
onitsconceptionof such 
a variable as public 
opinion upon economic 
policy. Professor 
Wyman of the Har- 
vard Law School con- 
tinues in this number 
the series of studies of 
this question which 
have appeared in these 





pages. In the Jan- 
Bruce Wyman uary number he ex- 


plained the legal rights 
of the labor unions to end competition. In 
this issue he discusses the rights of the com- 
binations of capital in their process of elimi- 
nating the small trader. 


MopeERN journalism is one of the giants of 
our time of which the public is wont to stand 
One cf its characteristics is 
an esprit de corps 
which causes united 
opposition to criti- 
cism of its methods 
by the uninitiated. 
Journalism seems to 
be afflicted with a 
malady from which 
the Law cannot 
claim exemption, and 
what we are accus- 
tomed to call the 
commercial spirit has 
shrivelled its ideals 
with consequences to 
our moral develop- 
ment as much more far-reaching as its in- 
fluence is wider than that of the Bar. When 
the press comes in conflict with the courts, 
however, it finds a master to which it yields, 
though often with a bad grace. The most 
familiar instances of this have been contempt 


much in awe. 
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proceedings arising out of reports of pending 
trials, usually impelled by the court’s desire to 
shield the jury from even the possibility of 
improper influence. Mr. Smith’s contribution 
to this number makes some novel suggestions 
as to the effect of the sensational press upon 
the trial of criminal cases. 

Mr. Smith graduated from Columbia College 
in 1894 and from the Harvard Law School in 
1897, where he was an editor of the Harvard 
Law Review. He is a member of the firm of 
Wheeler, Cortis & Haight of New York, and 
has taken an active part in the legal and 
legislative work of many reform movements 
in that city. 


WirtH the recent public discussion of the 
San Domingo treaty in mind, we are glad to 
present in this issue 
Mr. Hyde’s careful 
explanation of the 
practice of our gov- 
ernment in interna- 
tional agreementslike 
that under which Dr. 
Abbott has been ad- 
ministering customs 
in San Domingo for 
nearly a year. With 
the evidence of the 
power of the Senate 
over treaties vividly 
impressed upon us, 
as it has been duringthe last session, the idea 
that there still remain some rights of interna- 
tional agreement inherent in sovereignty, seems 
to have come as a surprise to those who had 
only a superficial knowledge of international 
law and practice, and to have awakened a new 
terror for those who deplore the activity of our 
President in foreign affairs. It is hoped that 
the contribution which we publish will serve 
to clarify ideas upon this ill-defined field of 
executive activity. 

Mr. Hyde is a native of Chicago, who grad- 
uated from Yale College in 1895 and from 
Harvard Law School in 1898, since which 
time he has been in practice in Chicago. He 
is Associate Professor at Law at Northwestern 
University, and has been acontributor on topics 
concerning international law and diplomacy to 
our most important legal and other magazines. 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading articles in all the English and American 


Legal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 





CONFLICT OF LAWS (Jurisdiction Between Aliens) 


AN article entitled “Jurisdiction in Actions 
Between Foreigners” by the distinguished 
French authority on international law, A. 
Pillet, translated by William C. Gray, appears 
in the March Harvard Law Review (V. xviii, p. 
325). The author first considers whether the 
courts of a country should take jurisdiction of 
suits between foreigners just as they would 
cases of the same nature arising between their 
own citizens. He explains that there is ‘“ap- 
parently irreconcilable conflict regarding this 
subject between French and English-American 
decisions.”” Under our law such jurisdiction 
is always assumed, but it is refused under the 
French Code which does not expressly confer 
it. Since this rule, however, was contrary to 
the needs of society it has been much nar- 
rowed by exceptions and by treaties. The 
author concedes that the English rule is un- 
questionably preferable, and shows that two 
reasons usually given by the French courts, 
that they were not established to dispense 
justice to foreigners, and that this extension 
of their jurisdiction would have the incon- 
venience of requiring them to apply foreign 
laws, are unsound. ‘‘For the maintenance of 
the peace of society, it is not enough that 
exact justice be done to a certain number of 
men; it must be done to all under penalty of 
rendering social relations insecure. This se- 
curity, this order, this peace, the state owes 
to foreigners as well as to its own citizens.” 
Moreover, foreigners are now permitted to ac- 
quire rights, and these are worthless unless 
they can be protected. 


The author then considers what law should | 
be administered when jurisdiction has been | 


taken. He contends that it is necessary that 
there should be but one competent tribunal 
for a case, otherwise conflicts of decision and 
confusion as to rights result. Hence states 
should adopt the same principles as to juris- 
diction. In this part of his discussion he con- 
tends that the French Law which gives juris- 





diction to the tribunal of the domicile is the 
one which best regards the security of the de- 
fendant and secures the judge best fitted to 
decide the suit, and in the greatest number of 
cases insures the effectiveness of the judg- 
ment. He thinks that the jurisdiction of the 
court of the situs over movables and of that of 
the domicile over personal actions and mov- 
ables is the principle on which nations might 
come to an agreement. Exceptions should be 
reduced to indispensable cases, and the cases 
in which courts recognize the jurisdiction of 
others should be exactly the same as the ones 
in which they claim it themselves. It is a 
failing common to all judges, however, that 
they are more positive in asserting their own 
jurisdiction than in recognizing that of others, 
and the author shows that English judges 
have had this failing in common with others. 
In conclusion he says: 

“Until the world can be brought to accept 
a single system of private international law — 
and in spite of the progress in that direction 
of late years it seems that a very long time 
will pass before that ideal will be attained -— 
the laws applied to any subject will vary with 
the tribunal before which it comes. The es- 
tablishment of clear-cut laws in regard to 
jurisdiction, easily understood and universally 
respected, would allow everyone to know by 
what law he will be judged. The lack of cer- 
tainty in the law would be so much diminished. 
Is not lessening the uncertainty of law one of 
the most signal services we can render to 
private interests?” 


CONSTITUTIONAL LAW (Corporations. Reserved 
Power to Amend Charters. Obligation of Contracts) 


THE article on ‘‘The Limitations of the 
Power of a State to Amend or Repeal Charters 
of Incorporation,” by Horace Stern, is con- 
tinued in the February American Law Regtster 
(V. lili, p. 73). The author emphasizes the 
distinction between the charter as a contract 
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with the state and as a contract between the 
shareholders, and holds that it was the viola- 
tion of the latter contract which should have 
been the ground for the decision in the Dart- 
mouth College case. The decision, however, 
was put on the other ground. Since the adop- 
tion of the reserved power to amend was ad 
mittedly for the purpose of avoiding that de- 
cision it should be construed as authorizing 
only amendments affecting the contract be- 
tween the state and the company just as any 
contracting party might reserve such a right 
in his contract. The contract between the 
shareholders exists independently of and is not 
created by the state and should not be altered 
either directly or by permission to a majority 
of stockholders. 

He adniits that this contention is not sup- 
ported by the cases. 

‘“Whatever may have been the intention of 
the reserved power clauses, the state has not 
the constitutional power to reserve to itself a 
right to alter or repeal the contract of the 
corporators any more than it could reserve 
such a power over the contracts of partners, 
of unincorporated associations, or of private 
contracts in general. 
admitted that the state, without thereby re- 


leasing dissenting stockholders, can make im- | 
some time to come, and that, according to 


material changes, yet this power derives no 
additional force from the reserved power 
clauses, but exists independently of them. 
The state cannot gain power over a con- 
tract over which it otherwise would have none 
merely because such contract is, by an acci- 
dent of history and legal procedure, formally 
embodied in an instrument over which, in a 
different aspect, the state can legally reserve 
rights of amendment or repeal. 

“If these contentions be correct, almost the 
entire law on the subject of the control of the 
states over corporations must be rewritten. 
It is of importance that it should be so re- 
written, for it is submitted that the law, as it 
now stands, is illogical and historically in- 
correct, and, further, that under it no invest- 
ments in the stock of any corporations can 
safely be made, for the entire organization and 
purpose of a corporation may at any time be 
changed by leyislative enactment notwithstand- 
ing the protests of minority stockholders. 
Even policy, therefore, does not dictate in this 


Although it may be | 











case the necessity of fallacious reasoning. 
There is no apparent reason why the states 
should have any more power to annul or alter 
corporators’ contracts inter se than to revoke 
or amend any other contracts. If the people 
of the United States think differently, they 
may find means to accomplish their desire, 
but it is submitted that those means are to 
be found only in an amendment to the Fed- 
eral Constitution limiting in this respect the 
impotence of the states to impair the obliga- 
tion of contracts. It is not believed that any 
such amendment would be desirable, but that, 
on the contrary, it would be in the highest 
degree impolitic.”’ 


CONSTITUTIONAL LAW (Limitations. 
Philippines) 


jury Trial, 


“Tue Attorney-General for the Philippine 
Archipelago,” Lebbeus R. Wilpley, contrib- 
utes to the March Yale Law Journal (V. xiv, p. 
266) an article on ‘‘The Legal Status of the 
Philippines — As Fixed by the Recent De- 
cision of the Supreme Court in the Jury Trial 


| Cases.” 


“It was manifest from the beginning that 
all of the guaranties of the Constitution could 
not be extended to these peoples, at least for 


traditional standards, they were and would 
for a long period be unfitted for statehood. 
The cold fact was that we had come into pos- 
session of territory unfitted for statehood 
which had to be administered by govern- 
mental machinery unequipped for coloniza- 
tion. Two questions arose: one of a purely 
political character to be determined by the 
people — the other involving a proposition of 
law to be determined by the Supreme Court. 
The general public, who were interested mainly 
in the political aspect of the matter, included 
in their considerations many questions of law. 
And it is correct to say that the question of 
political expediency obtruded itself upon the 
attention of the courts and the lawyers in the 
consideration of the purely legal phase. Nor 
was this strange. 

“The case presented the question whether 
in the absence of a statute of Congress ex- 
pressly conferring the right, trial by jury is a 
necessary incident of judicial procedure in the 
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Philippine Islands. The court decided that 
the right to acquire territory carries with it 
the power and obligation to govern it; and 
that Congress while acting under Article 4, Sec- 
tion 3, of the Constitution, which gives it 
power to dispose of and make all needful rules 
and regulations respecting the territory of 
the United States, is not bound to extend 
the right of trial by jury to such territory as 
the Philippine Islands. It also held that the 
Constitution does not of its own force and 
without legislation carry such right to terri- 
tory so situated.” 

The only constitutional point decided in 
these cases was the right to trial by jury, but 
the decision is given a wider significance by 
the rule of interpretation upon which it must 
rest, viz: ‘‘that there are certain prohibitions 
and restrictions contained in the Constitution 
relating to fundamental rights which go to 
the very root of the power of Congress to act 
at all, in all places, at all times, and under all 
circumstances, in the territories as well as in 
the states. On the other hand, there are other 
constitutional limitations, not absolute in their 
nature, which relate to such matters as meth- 
ods of procedure and forms of judicial trials 
that do not restrict Congress in the exercise of 
its power to create local governments and 
make needful rules and regulations respecting 
the territories of the United States. 

“‘Generally speaking, those guaranties are 
fundamental which are essential to the very 
existence of free government. Those ex- 
pressed and implied restrictions relating to in- 
dividual rights without which our form of 
government could not exist, and which are 
respected by all modern governments worthy 
of the name, are undoubtedly fundamental. 
The genius, nature and spirit of free govern- 
ment forbid the violation of such rights at all 
times, in all places, and under all circumstances, 
and hence those restrictions relating to them 
go to the very competency of Congress to act 
at all. Such rights are guaranteed by the 
Constitution itself, and the first eight amend- 
ments. I would go farther, and say that the 
general principles of law, reason and justice 
would guarantee these rights to the people in- 
dependent of their existence in the amend- 
ments of the Constitution known as the ‘Bill 
of Rights.’ If the government, or any branch 





of it, should undertake to violate these rights 
it would subvert the principles on which it 
is based. The artificial or remedial rights are 
those which relate to methods and forms of 
judicial trial and modes of taxation, the ex- 
tension of suffrage, etc., which can be varied 
with the needs of the people without with- 
holding from them those elemental rights, the 
enjoyment of which is the essence of free gov- 
ernment.” 

The author then classifies these two kinds 
of rights and concludes: ‘‘A casual analysis 
of these decisions, in the light of the character 
of our people and of the position our country 
now holds among the nations of the world, 
produces the conviction that the principle here 
enforced is bound to play a large part in the 
development of the nation. If the view of 
the minority of the court had prevailed, it 
would have been tantamount to saying that 
this government shall not go to war because 
it would be unable, by reason of its structure, 
to meet the obligations that may result from 
war. When nations go to war, as all are 
likely to do some time in their history, they 
are likely to either cede or acquire territory. 
Hitherto the results of our wars have been 
the acquisition of territory. 

“It is clear that when our forefathers threw 
off their allegiance to Great Britain and estab- 
lished a republican government, they meant to 
call into being a nation endowed with those 
powers to acquire and govern territory which 
all independent governments, by virtue of 
their sovereignty, enjoy. In the light of these 
facts, it is not strange or unreasonable that 
the Supreme Court should declare that the 
Philippine Archipelago, being territory belong- 
ing to the United States, legitimately ac- 
quired, may be governed by Congress with a 
view to the needs, usages, customs and condi- 
tions of the inhabitants of such territory, and 
to that end may be adopted all appropriate 
means not in violation of those natural and 
fundamental rights guaranteed by the Con- 
stitution, which form the basis of all free 
government.” 





CONSTITUTIONAL LAW (Regulation of Primaries) 

“Constitutional Limitations on Primary 
Election Legislation” is discussed by Floyd 
R. Mechem in the March Michigan Law Re- 
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view (V. iii, p. 364). He submits that the 
right to vote involves the right to nominate, 
and that ‘‘any law which denies to the voter 
the right to determine for whom he shall vote 
must be void.’”’ On the other hand, our 
‘‘whole system recognizes that voters will act 
in groups, and while parties are not expressly 
provided for, the fact that the majorities are 
to control clearly presupposes the division of 
the people into groups or parties. Concerted 
action and assembly to consult naturally give 
rise to parties.’’ If such an existence is to be 
maintained, the right of membership must be 
voluntary and controlled by the party. They 
are, however, subject to police regulations like 
individuals. Thus we regulate nominations. 
For the purpose of printing the official ballot, 
parties may be classified on any reasonable 
basis, such as voting strength, but this must 
not abridge the voter’s right to vote for others. 
Participation in a caucus is essentially a parti- 
san affair, and the voter is not entitled to 
secrecy, nor is anyone entitled to nominate 
except a member of the party. Decisions are 
not agreed as to what tests, if any, of party 
membership may be applied by the state. A 
convenient reference list of the different state 
primary laws is appended. 


CONSTITUTIONAL LAW (Statutes. Public Officers) 


Atonzo H. Tutte concludes in the March 
Michigan Law Review (V. iii, p. 341) his article 
on ‘‘Removal of Public Officers from Office 
for Cause,” begun in the previous number. 
He sums up the law as follows: 

“‘t. The courts differ as to whether power 
‘to remove’ grants an arbitrary power, but 
the weight of authority is to the effect that it 
does. 

*‘2. Courts differ as to whether power to 
remove ‘for cause’ or for cause specified, is a 
grant of an arbitrary power of removal, but 
the weight of authority and the better reason- 
ing is to the effect that it is not. Those courts 
that hold that it is not, differ as to whether 
the power is executive or judicial. Those 
holding that the power is executive but not 
arbitrary, differ as to the extent of the limi- 
tation — some, like Wisconsin, holding that 
notice and hearing are not necessary but filing 
of charges is, while courts like those of Ne- 





braska, Ohio, Utah, hold that charges, notice 
and hearing are necessary. 

‘3. With no exception it is held to be con- 
stitutional to confer upon local administrative 
officers the power to remove for cause. Courts 
differ as to their reasons for so holding, some 
declaring that the power exercised is exec- 
utive, not judicial, while others hold that the 
power is judicial in nature, but not in the 
sense used in the constitution when it speaks 
of ‘judicial power.’ It is believed the latter 
position is the correct one. 

‘‘4. With the exception of Michigan (over- 
ruled in later decisions) it is held to be consti- 
tutional to impose this power upon the gov- 
ernor. Most courts justify it on the ground 
that the power is executive, not judicial, while 
others justify it on the ground that though 
judicial in nature it does not violate the prin- 
ciple of the separation of powers. This is be- 
lieved to be the true position. 

‘‘5. The weight of authority and sound 
reasoning is to the effect that certiorari will 
issue to review proceedings of local adminis- 
trative officers in removing for cause. 

‘6. Courts differ as to what will be re- 
viewed on a common law writ of certiorart. 
Some holding that the record only is brought 
up and the question of jurisdiction determined, 
while others hold that the evidence will be ex- 
amined to see if errors of law affecting the 











party have been made or if the evidence be 
such as to warrant the decision. 

‘‘7,. On principle certiorart should issue to 
the governor to review his removals for cause. 
Such an act of removal is judicial in nature 
whether exercised by local executive officers 
or by the governor.” 


CONTRACTS 


THE article entitled ‘‘Limitations of the 
Action of Assumpsit as Affecting the Right of 
Action of the Beneficiary,’’ by Crawford D. 
Hening, is continued in the February Amert- 
can Law Register (V. liii, p. 112). In the De- 
cember issue he presented a number of ancient 
cases of debt and of account in which a bene- 
ficiary not a party to the transaction was 
allowed to recover upon the obligation. In 
this number he concludes the discussion of 
the cases of debt and continues as to account, 
concluding as follows: 


(Action by Beneficiary) 
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“* Debt and accountability were therefore pri- 
mary common law obligations enforceable by 
the beneficiary, not because he was a ‘privy 
to the contract, or a ‘promisee’ or a ‘cestui que 
trust,’ or had furnished that ‘mystery’ of the 
eighteenth and nineteenth centuries — ‘the 
consideration.’ We err in attempting to ana- 
lyze into constituent elements a substantive 
right which is itself primary and elemental. 
The beneficiary recovered because the judicial 
instinct recognized that he ought to recover, 
and the courts held that by common law he had 
a substantive right. This common law right 
was the expression of a public sense of justice, 
and a firmer foundation for a positive rule of 
law need not be sought.” 





CORPORATIONS Watered 

Stock) 

A NOVEL view of the problem of “ Regula- 
tion of Corporations by Federal Law,”’’ is pre- 
sented by Robert L. Cutting in the February 
Albany Law Journal (V. Ixvii, p. 39). He 
starts with the premise that over-capitaliza- 
tion is the great trust evil and that it may be 
regulated in the same way that lotteries and 
other forms of gambling are regulated by the 
Federal government, viz: by forbidding the 
interstate transportation of certificates of 
stock not approved by a Federal official as 
representing fair valuation. It is founded on 
the doctrine of Champion v. Ames, which held 
it sufficient that lottery tickets might become 
the subject of interstate traffic. 


(Federal Regulation. 





INSURANCE 


AN instructive essay on a subject of great 
importance to the practitioner entitled ‘‘ Waiver 
in Insurance Cases,” by John S. Ewart, is 
printed in the March Harvard Law Review 
(V. xviii, p. 364). From a series of definitions 
and interpretations of waiver in the cases the 
author deduces six different views of its nature: 

“Irrespective of the disagreement as to 
whether waiver must be based upon inten- 
tion, there are six different views presented in 
these extracts, and for each of them plenty of 
authority can be cited: 

“Policies are crowded with numerous fine- 
type conditions, breach of any one of which 
‘renders this policy void.’ And when a loss 


(Waiver) 





takes place the company frequently pleads 
(1) the existence, and (2) the breach, of one 
of these conditions. This is supposed to be a 
perfectly good plea, and the plaintiff replies, 
and tries to prove some waiver by the com- 
pany of either the condition or the breach of 
it. If he fails to prove waiver he is beaten. 

‘‘ All the cases proceed in this way, and it is 
my contention that they are all wrong. Dem- 
onstration of this assertion, moreover, I con- 
ceive to be an extremely simple task.” 

It is generally agreed that a breach of con- 
dition makes the policy not void but voidable 
at the election of the company : 

“The company may do as it likes, subject 
to this: that being given a choice between two 
things it cannot take both. But as a matter 
of practice, aided by current notions of law, 
it does take both. For example, default is 
made in payment of a premium, and the com- 
pany has consequently a right to terminate 
the contract. But that is the very last thing 
it wants to do and will do. On the contrary, 
it will dun and humor the chap, and take 
something on account and notes for the bal- 
ance, and threaten and sue, and attach, and 
worry, in order to get the premium and keep 
the assured as a future subscriber. And if a 
loss happens meanwhile? Well, that of course 
is a different thing. The policy says that if 
the premium is not paid ‘this policy shall be 
void’; and the premium was not paid; and is 
not that a good defense? According to pres- 
ent ideas it is, unless you can prove waiver. 

“Tt is not right even to say that the land- 
lord or insurer waived his right to forfeit; for 
he did not. He had the right to choose be- 
tween terminating the contract and continu- 
ing it; and he exercised that right of choice; 
he did not waive it, or give it up. If he had 
elected to determine the contract, no one 
would think of affirming that, by so doing, he 
had waived his right to continue it. And it 
is not more correct, when the election is to 
continue the contract, to say that he waived 
his right to determine it. If you have a choice 
between an apple and an orange, and you 
choose the orange, it would be rather absurd 
to say, either that you waived the apple, or 
your right to the apple (for you had none), or 
even your right to choose the apple (for you 
exercised your right by not choosing it).” 
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“I object to the substitution of waiver for | 
election, for it fixes attention, not upon the 
act that it pretends to describe, but upon a 
mere consequence of that act. Election is 
the choice of the orange, and the consequence 
is that you do not get the apple. But there is 
no abandonment, or cession, or surrender, or 
waiver, of the apple, for you never had it, or 
any right to it. You had a right to choose; | 
you exercised that right; you gave up, or 
threw away, or waived nothing. The point 
of the act is the choice, and attention ought 
to be drawn to the thing chosen, and not ex- 
clusively fixed upon the effect of that choice.” 

Three consequences will follow from the 
proposed change. The company can no longer 
win by silence. If it wants to cancel it must 
do so affirmatively. The assured will be re- 
lieved of the difficult burden of proof of waiver | 
and of the authority of the agent to waive. | 
These facts are in the knowledge of the com- 
pany, and it should sustain the burden of 
proof. A possible fourth result would be to 
entitle the assured to a return of a propor- 
tionate part of advance premiums. 





HISTORY 


AN interesting sketch of the history of ‘‘ The 
Ecclesiastical Jurisdiction in England,” by 
Edwin Maxey, appears in the Michigan Law 
Review for March (V. iii, p. 360). 


(Ecclesiastical Jurisdiction) 


INTERNATIONAL LAW 
phy) 

In the March Yale Law Journal (V. xiv, p. 
247) Professor Theodore S. Woolsey, under the 
title of ‘‘ Wireless Telegraphy in War,” treats 
of a novel condition of modern warfare which | 
presents interesting problems of international 
law. He explains that in the present war in 
the East, wireless telegraphy has been used in 
two ways which are of questionable legality — 
“to maintain intercourse between belligerent | 
Port Arthur and Russia and to send war news | 
to a London paper rapidly and independent | 
of military control, by the paper’s own steamer 
rigged for the purpose.”’ As to the first prob- 
lem arising out of the erection on Chinese soil 
of a mast to receive wireless messages from 
Port Arthur the author cites the analogy of | 
sub-marine cables and says that there seems | 


(War. Wireless Telegra- 





to be a tendency to impose on neutrals the 
duty of preventing the use by a belligerent of 
a cable landed on the neutral’s territory. He 
contends that the true test in both cases should 
be whether the communication was originally 
set up for commercial or military purposes. 
If the former, the mere fact that it is made 
use of for military purposes should not oblige 
the neutral to stop all communication, but the 
neutral should prevent establishment of such 
an exclusively military communication as was 
maintained between Chee Foo and Port 
Arthur. 

“The distinction between making use of 
means of communication already existing, and 
establishing new ones during war and for war 
purposes, is the same in kind as the distinc- 
tion between the use of the regular mails and 
hiring a dispatch boat. A case can hardly be 
imagined where the privilege would be valu 
able to both belligerents alike. Being within 
neutral jurisdiction, the other belligerent has 
no power of prevention. No commercial in- 
terests are affected. To suffer it, is an un- 
neutral act or service.” 

The danger with respect to the press boat 
is that essential military information may be 
conveyed to the other belligerent intention- 
ally or unintentionally, so that of necessity a 
belligerent should have the right to control 
such transmission of information from any 
waters within the war zone. 

‘‘Our only question here, as it seems to me, 
should be as to the nature of this control. It 
might be prohibition; it might be censorship; 
it might be restriction as to locality; it might 
be a license system. But that control of some 
sort is proper, I believe is beyond question.” 

The defects of different suggested methods 
of restriction are then discussed, and the 
author concludes: 

“By process of exclusion, we reason, there- 
fore, that news-gathering by sea, with the aid 
of the wireless, is of such a nature as to be in- 
admissible in warfare, and to require entire 
prohibition under penalty of confiscation. It 
is a service bearing an analogy to the dispatch 
boat, the submarine cable and the war corre- 
spondent, in peculiar combination. The dis- 
patch boat is guilty of unneutral service in 
behalf of one combatant and can be confis- 
cated by the other; the submarine cable can 
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be cut or worked at the belligerent end under 
censorship; the war correspondent, by uni- 
versal usage, is only allowed to accompany an 
army subject to strict regulations. The wire- 
less news-gatherer, combining the dangerous 
qualities of all three, should not be permitted 
at all.” 





MASTER AND SERVANT (Independent Contractor) 


TuE elaborate treatise on the “Liability of 
an Employer for the Torts of an Independent 
Contractor,” by C. B. Labatt, is continued in 
the Canada Law Review for February (V. xli, 


Pp- 49). 





NEGLIGENCE (Theory of) 


THE March Canada Law Journal (V. xli, p. 
233) contains a thoughtful analysis of ‘‘The 
Psychology of Negligence” by Charles Morse, 
of which he says that “it must be admitted 
that there is a regrettable amount of confusion 
in the books as to whether the element of zn- 
tention on the part of the wrong-doer has aught 
or nothing to do with the theory of liability.” 
He contends that in many of the cases the 
element of intention does not manifest itself 
in relation to the result of the breach of duty, 
but is confined wholly to the breach itself, 
which may or may not be followed by an in- 
jurious result; and it is only the result which 
makes the conduct of the wrong-doer a sub- 
ject of juridical enquiry. He further criti- 
cises the theory of some writers that negli- 
gence is a form of mens rea. He traces the 
history of the maxim from the canonists and 
submits that it “‘had a special place and mean- 
ing in the criminal law; and, that being so, any 
unnecessary dislodgment of it therefrom for 
the purpose of making it do duty as a part of 
the technics of another and distinct branch of 
legal science is to be deprecated under any 
circumstances, but where the new setting for 
the old maxim is incongruous and subversive of 
its original meaning, such a use, or rather 
abuse, ought not to be allowed to become 
general.” 

Civil wrongs in English law are of three 
classes, each having a different theory of re- 
sponsibility. 

(rt) Personal wrongs, in which intent is an 
element. 





(2) Wrongs to property, in which liability 
is imposed for the technical violation of a 
legal right without contemplating its cause or 
effect. 

(3) Wrongs arising through negligence, in 
which a standard of conduct is the test of the 
wrongful character of the act done. ‘If there 
can be said to be any subjective side to the 
legal doctrine of negligence, it consists in a 
purely passive state of mind on the part of 
the wrong-doer toward the consequences of 
his carelessness, such a state of mind as nega- 
tives the presumption of intention to produce 
the injury suffered.” 

From an examination of the authorities the 
author concludes that, ‘‘in formulating its the- 
ory of liability for negligence in civil cases, the 
law has not regarded the mental attitude of 
the wrong-doer, but has contented itself with 
fixing an external standard of conduct as the 
criterion of blameworthiness. To attempt to 
overlay this purely objective theory with sub- 
jective refinements is not such an experiment 
as could be expected to commend itself either 
to hard-headed practitioners or to the more 
academic members of the legal profession who 
are jealous to keep intact such symmetry as 
the philosophy of the common law has up to 
the present time been able to achieve.” 





PROCEDURE (Law’s Delay) 


“Individualism and Legal Procedure,’’ is 
the title of a brief but suggestive article by 
Walter Storrs Clark in the March Yale Law 
Journal (V. xiv, p. 263), which treats of the 
old but ever-pressing problem of the ‘‘law’s de- 
lay.” This is the constant and grievous com- 
plaint of the layman who ceases his criticism 
only in the belief that remedy is hopeless and 
that the wickedness of lawyers conspires for 
selfish interests to prevent re?:rm. It is our 
hope to present in our next issue a discussion 
of this subject by a number of eminent judges 
and practitioners from all parts of the country, 
and it is with especial interest, therefore, that 
we read that: 

“Of the political ‘whips of time’ which 
Hamlet enumerated, three centuries ago, he 
would, if he should visit America to-day, 
miss two—the oppressor’s wrong and the 
insolence of office; but he would still recog- 
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nize the third—the law’s delay. Witness: 
the twenty days to file answer, which prac- 
titioner uses by writing in his diary for the 
nineteenth day ahead, ‘Draw answer, Jones 
case,’ dismissing the subject until then; the 
wait of months for trial, when witnesses may 
be gone, and certainly have forgotten; the ex- 
cessive length of important trials; the exces- 
sive right of appeal, both civil and criminal, 
etc. The railroad, the factory, the depart- 
ment store, the physician, the newspaper, re- 
sponding to the spirit of the age, all do their 
work on modern schedule time; but the ad- 
ministration of justice, in larger cases, sticks 
to its mediaeval time-table. 

‘‘But it is not, perhaps, so generally recog- 
nized that individualism is, in large part, the 
reason why we are unprogressive in legal pro- 
cedure. There is the feeling that the individ- 


ual should have all the rope he wants, both as | 
to time and testimony, although the result | 


usually is a bulk of evidence which obscures 
the weight of evidence and buries those de- 
cisive points upon which every case must turn 


in the end. We allow appeals from court to 


court in all cases, encouraging the litigious 
spirit and discouraging that submissive spirit 
which elections must have, or democracy will 
go to pieces; grant new trials, though sub- 
stantial justice has been reached; are satisfied 
to allow ten guilty to escape, to save one inno- | 
cent; insist strenuously upon the resolving of | 
every doubt—all because the individual good | 
appeals to us more strongly than the general 
good. Probably a suggestion that we might 
safely substitute for indictment by grand jury 
the accusation of the coroner’s jury, or accu 
sation by some elected official, ready to act at 
any moment; or that we might, with advan- 
tage to justice, compel the accused to testify, 
would be generally considered an attack on 
American freedom. ; 

“‘But does the safeguarding of individual- 
ism, in reality, require us to block the devel- 
opment of legal procedure? Should we still 
be so afraid of our judicial machine as to fear 
speeding it a little? We are speeding it in 
minor cases, both civil and criminal, where 
various causes have combined to put a practi- 
cal time limit both to preparation and to 
trial, thus excluding all but the decisive points; 
and it is standing the strain very well. Weare 











speeding it, to the limit, too, in that element 
of criminal justice, that part of the punish- 
ment which is as important as the final sen- 
tence —- viz: arrest. There are no ifs nor ands 
about the officer’s ‘Come along with me’; and 
yet we find practically no abuse of the power.”’ 





PROPERTY (Riparian Rights. 


In the Harvard Law Review for March (V. 
XVili, p. 341) William R. Tillinghast, under the 
title of ‘‘Tide-flowed Lands and Riparian 
Rights in the United States,” calls attention 
to the fact that there exist in the United 
States two distinct theories of shore rights 
and titles, and explains the historical reasons 
for their existence. The Connecticut theory 
gives the riparian owner the exclusive right 
to wharf and fill out in front of his upland. 
This right is in the nature of a franchise, since 
they hold the technical fee below high water 
mark to be in the state. The New York the- 
ory holds that the ‘‘State owns the soil below 
high-water mark, in such a sense that it can be 
granted away at pleasure to either the upland 
owner or to any stranger.” Though it is 
generally stated that at common law the 
Crown owned the fee between high and low- 
water mark, the author shows that this was a 
usurpation of the Crown in the time of the 
Stuarts, and that, at the time of the founding 
of our colonies, the owners of the shore were 
entitled to the land between highand low- 
water mark. The doctrine that title is prima 
facie in the Crown has received its greatest 
support from the works of Lord Hale, but the 
author contends that ‘‘an unprejudiced exam- 
ination will show that the prima facie theory 
was, in fact as well as in name, a mere theory 
at the time Lord Hale wrote, and that the en- 
tire shores of England were in fact held in 
private ownership, as well as the rights and 
franchises of the ports.” 

The reason for the distinction in New York 
and Massachusetts is that New York was upon 
acquisition from the Dutch a Crown colony, 
and that ‘‘the titles to all lands in the Massa- 
chusetts Bay Colony were first public in a 
much more complete sense than were the lands 
in England when William the Conqueror and 
his immediate successors made their grants.” 
In New York very early grants were made 


Seashore) 
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by the state and the theory of state ownership 
has been confirmed by later constitutions and 
in Massachusetts similar early grants of shore 
placed a contemporaneous construction upon 
the grants of upland which could not be ig- 
nored when the Massachusetts courts were 
called upon to determine what was the law of 
the state. 

SURETYSHIP (Notice of Acceptance) 

AN interesting criticism of the doctrine 
which requires ‘‘ Notice of Acceptance in Con- 
tracts of Guaranty,” by W. P. Rogers, appears 
in the Columbia Law Review for March (V. v, 
p. 214). 

Since most unilateral contracts are com- 
pleted by the doing of the act without further 
ceremony he insists that there is no sufficient 
reason for departing from a well-established 
rule sustained by reason and logic by requir- 
ing notice of acceptance. 

‘‘The cases which have departed from the 
common law rule of contracts have appar- 
ently established at least two distinct rules on 
this subject of notice of acceptance: (1) that 
all guaranties for future advancements or cred- 
its require notice of acceptance within a reas- 
onable time thereafter: (2) when the guaranty 
is collateral, that is, when the amount of the 
debt is uncertain and variable, and the knowl- 
edge concerning the amount and time of pay- 
ment will not or may not come promptly to 
the guarantor, the creditor is bound to give 
him notice of his acceptance within a reason- 
able time after doing that which amounts to 
an acceptance. There is a third group of 
cases, representing a very small minority of 
the states, wherein it is insistently claimed 
that the common law rule of contracts, in ref- 
erence to notice of acceptance, should be ap- 
plied to contracts of guaranty. The judges 
who have written these opinions criticise the 
courts for the departure they have admittedly 
made in this branch of the law, and insist with 
apparent justification that it is unwarranted. 
They deny that a proposition to stand as 
guarantor always carries with it an implied 
condition that notice of acceptance will be 
given the guarantor.” 








TORTS (Damage, Mental or Nervous) 
ProressorR Francis M. Burpick, in the 
March Columbia Law Review (V. v, p. 179), 





summarizes the cases relating to ‘‘Tort Lia- 
bility for Mental Disturbance and Nervous 
Shock,” as follows: 

‘“Where the consequences of the defendant’s 
wrong-doing are limited to the mental dis- 
turbance of the plaintiff, and the wrong-doing 
is not actionable in behalf of the plaintiff, 
apart from such consequences, any harm sus- 
tained by the plaintiff is deemed damnum 
absque injuria. Thus far there is entire un- 
animity of decision. When, however, worry or 
fright, occasioned by defendant’s wrongful 
conduct, causes physical derangement, differ- 
ences of opinion immediately develop, and 
it becomes impossible to reconcile the var- 
ious judicial views of the wrong-doer’s lia- 
bility. 

“‘Courts which deny all remedy for fright, 
or like disturbances of the mind and nerves, 
assign one or both of the following reasons for 
their holding: First, that physical suffering, 
sickness or permanent harm is not the probable 
cr natural consequence of fright or nervous 
shock, in the case of a person of ordinary 
physical and mental vigor. Hence, plaintiff’s 
injury is declared to be, as a matter of law, 
not the proximate, but a remote result of de- 
fendant’s wrong-doing. Second, that dam- 
ages sustained by fright or nervous shock 
must be refused, because of the impractica- 
bility of satisfactorily administering any other 
rule. 

‘That serious physical disorder is the every- 
day consequence of fright or nervous shock is 
a fact, not only established by modern science, 
but one which has long been accepted by the 
ordinary man. It would seem, therefore, to 
fall within the category of natural and prob- 
able consequences. The second reason as- 
signed for denying recovery in the cases now 
under consideration does not appear to be 
entirely satisfactory, even to the courts which 
continue to apply it. 

“‘Moreover, all courts agree that when the 
defendant’s misconduct causes a physical in- 
jury to plaintiff, however slight, or, without 
physical harm, wrongfully invades his right of 
personal security or liberty or reputation, he 
is entitled to have the jury estimate and assess 
the damages which he has sustained by reason 
of injured feelings.” 
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CORRESPONDENCE 


Mopern INTEREST IN THE PANDECTS OF JUSTINIAN 


Founp By Hon. EUGENE F. WARE 


TopeKA, Kan., Feb. 28, 1905. 
Editor GREEN Bac: 

We of the present do not give full credit to 
the past. In the days of Rome they had 
great lawyers and great judges, lawyers and 
judges who were the equals of lawyers and 
judges now; men who wanted to do that which 
was right and did it. It is true that matters 
of personal status, of voting and privilege, 
were not then the same as now, but as to 
questions of property and as to private rights 
between man and man, the lawyers and judges 
of Rome had met about every proposition 
and decided it rightly. 

Having been obliged recently in some irri- 
gation matters to look hurriedly through the 
Civil Law which was derived from the law of 
ancient Rome, it became necessary to make 
some translations from the Corpus Juris. Be 
it known that the Pandects of Justinian have 
never been translated into English and that 
they contain a mine of most useful informa- 
tion and law. As the river Po was something 
like the Missouri River, constantly making 
changes in its bed, and as litigation is constant 
along the line of the Missouri, I take the lib- 
erty to send you two translations, one con- 
cerning irrigation and one concerning rivers, 
which have never appeared in English before, 
and which are interesting as showing how 
questions arose during the days of old Rome 
similar to those arising to-day, and the trans- 
lations show what was the origin of our present 
laws. 

Yours very truly, 


E. F. Ware. 


(Opinion by Proculus.) ‘‘ In the river front- 
ing me, an island formed in such a manner 
that it did not extend beyond the boundaries 
of my estate; afterwards the island grew little 
by little until it fronted the estates of my 
neighbors above and below. I seek to know 
whether the accretion from end to end belongs 
to me because it has joined itself to mine, or 





whether it belongs to him to whom it would 
have belonged if the whole length of the 
island had appeared at the same time.”’ 

Proculus responded: “‘ If this river of yours, 
about which you write, and in which an island 
is formed opposite your field, is a river in 
which the right of alluvion is recognized, and 
if the island so formed does not exceed your 
field in length, and if the island in the begin- 
ning was nearer your estate than his estate 
across the river, the island is wholly yours, 
and whatever of alluvion afterwards attaches 
to the island is also yours, even if it is so added 
that the island extends in front of your neigh- 
bors above and below, or even if it had grown 
closer to the estate across the river than to 
yours.” 

(Opinion by Proculus.) ‘‘ Several persons 
were accustomed by right to bring through 
the same channel, water from a neighboring 
source, in such a way that each had his own 
day of taking the water; first, by the same 
channel common to each, thence by a smaller 
channel which was the separate property of 
each. One of these persons did not take 
water during the statutory period prescribed 
for its loss. 

“TI think he lost his right to the water by 
non-user, and that the right was not main- 
tained through the use of water by the others, 
because the right of each was separate and 
could not be upheld by the use which the 
others made. If, however, the water right 
pertained to an estate owned by several in 
common, the use by one of these would main- 
tain the right as to all. Also, if one of these 
referred to who owned a water right, employ- 


; ing a common channel to convey the water, 


had lost the right by non-user, the right would 
not go to the others who used the channel in 
common with him. The benefit is his who 
owns the land through which the canal passes, 
conveying the water which by non-user has 
been lost as to one. Such owner of the land 
enjoys the benefit of freedom from that por- 
tion of the servitude.” 
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TuE following incident occurred in an Ohio 
court. 

Two neighbors—both well-known men— 
were settling a difficulty by a rather vigorous 
law-suit. The jury retired and spent much 
time in deliberation without reaching an agree- 
ment. In their room one of the members 
finally approached Farmer Smith, who had 
taken but little part in the discussion and 
asked him his opinion. ‘‘ Well, to tell you the 
truth,” said he, ‘‘I’m sort o’ stumped as to 
how this thing ort to go. I know both these 
fellers purty well, and I can’t say as I have 
anything particular against either one of 
‘em.” 


Fair Liticant.—I shall appeal my case 
to the Heavenly Court. 

Jupce.—Will you tell me how to draw the 
motion. I may want to report my own case. 


VERBATIM copy from the acknowledgment 
on a deed, State of Texas, County of Denton :— 

Be it known that this day in person afore 
before the undersigned authority Francis 
Dickinson and lady, that is well known to me 
and acknowledged that they executed and 
delivered the foregoing deed of conveyance 
for all the concedintion therein set forthauny 
export and the said Anartia being by me 
privily and apart from said wasband examined 
and sayses that it is an act of her own accord 
we with—fear or compulsion on the part of 
said husband. 

Given under my hand and legal of office this 
Sept. 19, 1860. 


Younec Lawyer.—‘If your honor please, I 
wish to take judgment by default.” 

Jupce.—‘‘ But you cannot take it in that 
way.” 

Younc LAwyer.—“ Well, your honor, what 
would you advise me to do?”’ 

Jupce.—‘‘1 would advise you, young man, 


to go back to your office and advise your client 
to hire another lawyer.” 


At one of the recent lectures by Professor 
George Kirchwey, Dean of Columbia Law Col- 
lege, New York, the students were uneasy. 





There was something wrong in the air. Books 
were dropped, chairs were pushed along the 
floor. There were various interruptions. The 
nerves of all were on edge. The members of 
the class kept their eyes on the clock and 
awaited the conclusion of the hour of the lec- 
ture. The clock beat Professor Kirchwey by 
perhaps a minute, but at the expiration of 
the schedule time the students started to their 
feet and prepared to leave. ‘‘ Wait a minute,” 
objected Professor Kirchwey; “‘don’t go just 
yet. I have a few more pearls to cast.’”’ — 
Argonaut. 


GEORGE WASHINGTON THOMAS, an able- 
bodied negro of Sleepy Hollow, appeared be- 
fore Magistrate Nussbaum charged with steal- 
ing chickens. The negro was accompanied by 
his lawyer, Colonel Simmons, a rising young 
white attorney. The old judge sauntered into 
the dingy court-room where he had reigned 
for more than twenty years, and after calling 
for order he looked around on the little com- 
pany there assembled. Seeing George Wash- 
ington Thomas, he pointed to him and said: 

“Be you the*defendant in this case?” 

Quick as a flash George was on his feet, and, 
not understanding legal terms, he exclaimed 
politely: 

‘“No, sah; no, sah; I ain’t de ’fen’ant: dar’s 
de ’fen’ant ovah dar.” And saying which, 
he pointed to his lawyer. There was a gen- 
eral laugh about the room, in which the queer 
old judge joined heartily. The darkey felt 
abashed. He was visibly embarrassed, and, 
thinking to correct the mistake, if mistake it 
were, he said again, pointing at his lawyer, 
“Yas, sah; he’s de ’fen’ant,”’ and, pointing to 
himself, he said, ‘‘I’s de gent’man what stole 
de chickens.” — Lippincott’s. 


In a certain Illinois town a teamster had 
been arrested and tried before a justice of the 
peace on a charge of cruelty to animals. It 
was alleged in the complaint that the team- 
ster had brutally kicked and otherwise abused 
the horse driven by him. The evidence failed 
to show that the teamster had maltreated the 
horse as charged in the complaint, but it de- 
veloped that the defendant was unusually 
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gifted in the use of a florid and picturesque 
profanity —a profanity that left nothing to be 
desired in the choice of expletives or force of 
delivery. It appeared from the evidence that 
what the teamster had really done was to 
give the horse one of his most artistic and 
terrific ‘‘cussings.”’ After hearing the evi- 
dence and the arguments of counsel, and be- 
ing fully advised in the premises, the court 
found ‘‘among other things that said defend- 
ant swore at and used profane language to 
the horse mentioned in said complaint, but 
that from the present imperfect state of 
knowledge of the psychology of the horse or 
of the workings of the equine mind it does 
not appear to the court that said horse has 
suffered any physical pain, mental anguish or 
humiliation by reason of the profanity heaped 
upon him; or that said horse in any manner 
‘kicked’ because said defendant swore at 
him; that under the statute such swearing at 
said horse did not constitute cruelty to ani- 
mals; and it further appearing to the court 
that the said horse had no ‘kick’ coming by 
reason of his treatment by said defendant, it 
is thereupon ordered by the court that said 
defendant be discharged.” 


“I haven’t seen your cashier for several 
days.” 

‘No; he’s gone out of town.” 

“Gone for a rest, I suppose.” 

“We haven’t found out yet whether he’s 


gone for a rest or to escape it.’” — Philadelphia 
Record. 

THe Lawyer. —“ Do you want a divorce 
without publicity ?”’ 

THE Lapy. — “ Sir, you seem to have for- 
gotten that I am an actress! ’”’ —- Chicago Daily 
News. 


A JANITRESS at work in the office of a young 
attorney, came into his private room to ask 
advice, saying that she would pay whatever 
it was worth. After hearing her story of how 
she had been buying her household furniture 
on the instalment plan, how she had learned, 
when too late, that the range would not bake, 
and how the dealer, refusing to make it ‘‘ good,’ 
threatened to seize everything under his con- 
tracts, the young attorney advised her what 





to do, and explained the course she had to 
follow. The next day her small son came in 
with the message, — ‘‘Maw says yous owes 
hern forty cents for ‘scrubben out,’ ’nd says 
to take what she owes yous for what yous told 
hern, out o’ it, ’nd to guve me the rest.” 


In Racine’s highly amusing comedy, ‘The 
Pleaders,”’ a trial scene opens in court — in 
which, by the way, the prisoner at the bar was 
a dog that had run off with a roast chicken. 
Of this especial scene the playwright wittily 
avails himself to satirize the tedious prolixity 
of the arguments indulged in by the lawyers 
of his day. With a view, no doubt, to im- 
parting, alike to his canine client and himself, 
the highest impression of dignity, the defender 
of the dog rose slowly and solemnly, oracu. 
larly to open his plea with the words: “ Be- 
fore the creation of the world,” whereupon 
the yawning judge cried out imploringly: ‘‘Oh, 
advocate, in God’s name, let us skip over to 
the deluge!’ — The Boston Heruld. 


A wITNEss who had given his evidence in 
such a way as satisfied everybody in court 
that he was committing perjury, being cau- 
tioned by the judge, said at last: 

‘“My lord, you may believe me or not, but 
I have not stated a word that is false, for I 
have been wedded to truth from my infancy.” 

“Yes, sir,’ said Sir William Maule; ‘but 
the question is, how long you have been a 
widower!’ — Chicago Legal News. 


Van BuREN was calling upon Kent one day, 
and found a young man applying for admis- 
sion as a solicitor in Chancery, who was mani- 
festly not ‘‘within the rules,’ but who cited 
the case of another applicant who had re- 
cently been admitted. ‘‘I deny it, sir!’’ cried 
the Chancellor. ‘‘It is not true. I did not 
admit him. He broke in!” 


“Ir yoh husban’ beats you, mebbe you kin 
hab him sent to de whippin’-pos’,”’ said Mrs. 
Potomac Jackson. 

“If my husban’ ever beats me,”’ said Mrs. 
Tolliver-Grapevine, ‘‘dey kin send him to de 
whippin’-pos’ if dey wants to. But dey’ll have 
to wait till he gits out’n de hospital.’’ — Wash- 
ington Star. 





aseaana 





YIIM 


NOTES OF RECENT CASES OF IMPORTANCE FROM THE 
NATIONAL REPORTER SYSTEM 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub- 
lishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the 


citation of volume and page of the Reporter in which it is printed.) 








ALIEN HEIRS. (ApMINISTRATION — SURVIVAL 
oF ACTION) 

Iowa SuPREME CouRT. 

The defense interposed in Roano v. Capitol City 
Brick & Pipe Co., 101 Northwestern Reporter, 437, 
which was an action to recover damages for the 
wrongful death of plaintiff’s intestate, was that the 
latter was unmarried and without issue, and that 
his next of kin was his mother, an alien, residing 
in Italy, and that he left no estate to be adminis- 
tered upon. The question presented for review was 
whether an administrator appointed in Iowa could 
maintain an action in that state for an injury 
resulting in the death of a resident alien when it 
affirmatively appeared that intestate’s sole heir 
was and still is a non-resident alien. The Iowa 
Code provides that all causes of action shall sur- 
vive and may be brought notwithstanding the 
death of the person entitled or liable to the same, 
and the court states the contention to be that a 
non-resident alien is not to be regarded as a per- 
son entitled to the benefits of the Iowa statute, 
stating further that this argument recalls the 
theory of the old Roman law that laws are per- 
sonal rather than territorial in their application. 
The rule of this country has always been the 
reverse, however, and upon the point that a non- 
resident alien may maintain suits in our courts 
without any special statutory authority, the court 
cites Knight v. R. Co., 108 Pa. 250, Kellyville 
Coal Co. v. Petraytis, 195 Ill. 215, 63 N. E. 94, 
and Betaloro v. Perkins, 101 Fed. 393. It ap- 
pears, nevertheless, that the misconception arising 
from the assumption of a general rule that stat- 
utes conferring benefits are to be construed as 
not extending to non-resident aliens, has in some 
jurisdictions been applied in solving the identical 
question which is being considered in this case 
Deni 0. Pa. R. Co., 28x Pa. sas, 37 Atl. 558; 
Brannigan v. Union Gold Mining Co., 94 Fed. 
164; McMillan v. Spider Lake Saw Mill Co., 103 
Wis. 332, 91 N. W. 979; and Adam wv. British & 
Foreign S. S. Co., 2 Q. B. D. 430, The Adams 
case apparently is overruled, however, in the re- 
cent English case of Davidson v. Hill, 2 K. B. 
D. 606. The decided weight of authority in this 
country, however, is against the proposition that 
non-resident alien relatives of a deceased person 
are not entitled to recover under statutes similar 
to Lord Campbell’s act relating to fatal accidents. 
The court cites as a leading case that of Mullhall 
v. Fallon, 176 Mass. 266, 57 N. E. 386. The fol- 





lowing cases cited in Judge Holmes’ opinion in 
that case are approved by the lowa court: Luke 
v. Calhoon Co., 52 Ala. 115; Augusta R. Co. v. 
Glover, 92 Ga. 132, 18 S. E. 406; Philpott v. Mis- 
souri Pac. R. Co., 85 Mo. 164; Bruce’s Adm’r 
v. Cincinnati R. Co., 83 Ky. 174. A number of 
other authorities holding the same view are dis- 
cussed at some length. In conclusion the court 
says that the Iowa statutes do not provide that 
the recovery shall be for the benefit of certain 
relatives, but expressly says that it shall be for 
the benefit of the estate. It will be soon enough 
to be concerned about whether the decedent’s 
mother, a non-resident alien, is entitled to the 
proceeds of the recovery when the administrator 
is called upon to make distribution of the estate 
of the deceased. Upon this last point the court 
disapproves the case of Cleveland C. C. & St. L. 
R. Co. v. Osgood (Ind. App.), 70 N. E. 839, 
where it was held that no right of action arises 
under a statute similar to the Iowa statute in 
behalf of the administrator where the next of kin 
who will be entitled to recover are non-resident 
aliens. 


AUTOMATIC COUPLERS. (INTERSTATE Com- 
MERCE — STATUTORY CONSTRUCTIONS) 

UNITED STATES SUPREME CourRT. 

The law prohibiting common carriers from using 
any car not equipped with automatic couplers in 
moving interstate commerce was considered in 
Johnson v. Southern Pacific Co., 25 Supreme 
Court Reporter, 159. Three important points 
are decided. It is first held that locomotives are 
embraced by the words “‘any car” as used in the 
act, and that therefore the law is not complied 
with unless locomotives are also equipped with 
automatic couplers. It is also held that the law 
is not complied with where a locomotive and a 
dining car are both equipped with automatic 
couplers but of such different types as will not 
couple with each other automatically. Third, it 
is held that a dining car is engaged in interstate 
commerce where it is in constant use between 
two interstate points, and where it is brought a 
part of the distance on one train and is then side- 
tracked until the arrival of the train going in the 
opposite direction, the particular use under con- 
sideration being the manceuvers which were nec- 
essary in sidetracking the car for the purpose 
above referred to. On these three points the 
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majority opinion of the Circuit Court of Appeals 
is reversed, and the Supreme Court squarely up- 
holds the doctrine laid down in the dissenting 
opinion of Judge Thayer upon the first and third 
points. In support of the holding that a loco- 
motive is a car, the court cites with approval 
Winkler v. Philadelphia & R. R. Co., 4 Penn. 
(Del.) 387, 53 Atl. 90; Fleming v. Southern R. 
Co., 31 N. C. 476, 42 S. E. 905; East St. Louis 
Connecting R. Co. v. O’Hara, 150 Ill. 580, 37 
N. E. 917; Kansas City M. & B. R. Co. v. Crocker, 
95 Ala. 412, 11 South. 262; Thomas v. Georgia 
R. & Banking Co., 38 Ga. 222; New York uv. 
Third Ave. R. Co., 117 N. Y. 404, 22 N. E. 755; 
Benson v. Chicago, St. P., M. & O. R. Co., 75 
Minn. 163, 77 N. W. 798, 74 Am. St. Rep. 444. 
The opinions of the Circuit Court of Appeals are 
found in 117 Fed. 462. 





AUTOMOBILES. (DeErinitTion oF Drivinc) 
MASSACHUSETTS SUPREME JUDICIAL CouRT. 
A park regulation to the effect that no person 
shall ride or drive at a rate of speed exceeding 
eight miles an hour is held by the Massachusetts 
Court in Commonweatlh v. Crowninshield, 72 
Northeastern Reporter, 963, to be sufficiently defi- 
nite to support a criminal prosecution for operat- 
ing an automobile at an excessive rate of speed 
on the ground that the person who is controlling 
the motive power of the machine must be said 
to be “driving’’ it. 


CARRIERS. (PErRson ACCOMPANYING PASSEN- 
GER ON BoarpD TRAIN — MEASURE OF CARE 
REQUIRED OF CARRIER) 

New YorK SuPREME Court, App. Div., 2p Dept. 

That so common a practice as seeing one’s 
friends safely aboard a train should not have 
been more fruitful of litigation is one of the first 
ideas that suggests itself upon consideration of 

the facts involved in Dunne v. New York N. H. 

& H. R.R. Co., 91 New York Supplement 145. 

Plaintiff in that case had gone aboard the train 

with a friend and was injured by the starting of 

the train as he was about to dismount. It is 
held that under these circumstances no such re- 
lation as that of passenger and carrier existed 
between plaintiff and defendant and that the only 
obligation of the railroad was to exercise ordinary 
care to avoid injuring plaintiff from the time he 
entered the train until he left it. There is no 
obligation upon a railroad to hold its train until 
every person not a passenger leaves the same, 
and this is true irrespective of the duration of 
the stop made at the station. It appeared in 
the case under consideration that the servants of 
the defendant saw plaintiff walking down the aisle 





of the car towards the platform, but the court 
decides that this did not require them to forbear 
from giving the signal that the train could pro- 
proceed inasmuch as walking in the aisle of the 
car or even going out on the platform are com- 
mon practices of passengers who have no inten- 
tion of leaving the train, and even though it be 
at a standstill in the station, the obligation of 
defendant’s servants to refrain from starting the 
train came into existence only after they had re- 
ceived or should in the exercise of due care have 
received actual notice of the intention of plaintiff 
to leave the car. It is also concluded that the 
mere fact that the plaintiff had descended on to 
the step of the car before the train was set in 
motion was not sufficient to render the conduct 
of defendant’s servants in starting the train neg- 
ligent. Plaintiff also sought to recover on the 
ground that defendant had no brakeman sta- 
tioned at the foot of the steps to hold the train 
until persons not passengers should alight there- 
from, but it is concluded by the court that defend- 
ant was not required, as a matter of law, to have 
persons so stationed when the intention of plain- 
tiff to leave the car was signified only by his act 
of alighting. It is however held that if it was 
the custom of defendant railroad to station a 
brakeman at the foot of the steps who was to 
signal the train to proceed only after all persons, 
including those in the act of alighting, had reached 
the ground in safety, plaintiff had the right if 
he knew of such custom to rely on its observ- 
ance, but if he did not know it, he took the con- 
sequences of his act in alighting from the car. 





CONTRACTS. (Lasor Unions — INTERFER- 
ENCE WITH FREEDOM OF EMPLOYMENT) 
New YorkK SuPREME Court, App. Div., 2p DEpt. 

The power of labor unions to maintain control 
of the employer’s business, and dictate what per- 
sons he may employ, and the conditions under 
which he may employ them, is given a serious 
setback in Jacobs v. Cohen, 90 New York Supple- 
ment 854. There a contract between an em- 
ployer and a labor union, providing that the 
employer should not employ any help other than 
those who were members of the uiion, conform- 
ing to its rules, and providing that the employer 
should cease to employ persons not in good stand- 
ing, on being notified of that fact, and that the 
employer should abide by the rules of the union, 
is void as against public policy, because attempt- 
ing to restrict the freedom of employment. The 
court cites and quotes at length from Curran v. 
Galen, 152 N. Y. 33, 46 N. E. 297, in support of 
this holding, and also maintains that the Curran 
case was not overruled by the later case of Nat. 
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Protective Ass’n v. Cumming, 170 N. Y. 315, 
63 N. E. 369. 





CRIMINAL LAW. 
TON CASE) 
UnitTEep States SuPREME CouRT. 
The charges against Senator Burton of render- 
ing services in a case in which the United States 
was a party in violation of section 1782 of the 
Revised Statutes are reviewed by the Supreme 
Court in Burton v. United States, 25 Supreme 
Court Reporter, 243. The facts showed that 
checks in payment for these services were drawn 
on a St. Louis trust company and sent to Senator 
Burton in Washington, and were there indorsed 
and deposited by him in a local bank and were 
afterwards paid at St. Louis, and that the amount 
of these checks was immediately, upon deposit, 
credited by the Washington bank to the account 
of the Senator, who then had the right to draw 
against the account, without waiting for pay- 
ment at St. Louis. The indictment alleged the 
payment at St. Louis, and the Supreme Court 
grants a new trial on the ground that the evi- 
dence above referred to did not support the in- 
dictment. Judge Harlan dissents on the ground 
that the Washington bank upon receiving the 
checks became in every substantial sense the 
Senator’s agent and representative to present the 
checks, in which case the offense of receiving by 
means of these checks the compensation for ser- 
vices rendered in violation of the statute was 
committed at St. Louis and not at Washington. 
The Judge further argues that in a strict sense no 
title or ownership in the checks passed to the 
Washington bank, and states that if the St. Louis 
bank had refused to accept or honor them no 
action could have been maintained against it by 
the Washington bank. In support of this propo- 
sition he cites a number of authorities. He con- 
cludes by stating that in reversing the judgment 
upon the grounds stated in the majority opinion, 
the court has sacrificed substance to mere form. 


(PLACE oF PayMENT — Bur- 


DEAD BODIES. 
May Sve) 


(RIGHTS OF PROPERTY — WHO 


WIsconsIN SUPREME Court. 

A very interesting discussion as to property 
rights in dead bodies is found in the case of 
Koerber v. Patek, 102 Northwestern Reporter, 41. 
It seems that the plaintiff's mother died in a 
hospital, and her son, to whom instructions had 
been given to take charge of her body, consented 
to the hospital authorities making a post mortem 
examination of her stomach. The stomach was 
removed, and the authorities refused to return 
it. An action was therefore brought for men- 





tal suffering, and damages were assessed at 
$5,000. The court first holds that the sense of 
outrage and mental suffering directly resulting 
from these acts on the part of the hospital author- 
ities were properly considered as independent ele- 
ments of compensatory damages, and then holds 
further that in the absence of a living spouse a 
son is the lawful custodian of the body of a de- 
ceased parent, and may bring such an action as 
that outlined above. The discussion as to prop- 
erty in dead bodies arises in connection with this 
latter holding. The point has never arisen before 
in Wisconsin. Chapman v. Western Union Tel. 
Co., 88 Ga. 763, 15 S. E. go1, is referred to in 
support of the proposition that the law protects 
only the person and the purse. To the proposi- 
tion that there can be no property in a dead body 
the court cites the following American cases: 
Guthrie v. Weaver, 1 Mo. App. 136, and Keyes 
v. Konkel, 119 Mich. 550, 78 N. W. 649, and the 
English cases of Foster v. Dodd, L. R. 3 Q. B. 67; 
Queen v. Fox, 42 Eng..Com. Law, 658; In re 
Church, 3 Edw. Ch. 153, 168; and also 2 Black- 
stone’s Commentaries, page 429. The doctrine 
arose from the dictum of Lord Coke in Hayn’s 
Case, 3 Inst. 110, 2 East’s P. C. 652, where, in 
deciding that the ownership of the shroud re- 
mained in those who had purchased it, he gives 
as a reason, among others, that the dead body 
was not capable of ownership. This remark has 
been perverted or misunderstood as asserting that 
the dead body itself is not capable of being prop- 
erty. The court quotes from Bogert v. Indian- 
apolis, 13 Ind. 134, and also the holding of the 
Supreme Court of Rhode Island in which that 
court gives an historical review of the rights of 
relatives over the burial of their dead under sev- 
eral systems of laws. All of the cases in which 
this point has been passed upon in one form or 
another are set out in the opinion on page 42. 





GUARDIANSHIP. (WELFARE oF INFANT— 
Ricut To Custopy) 

ARIZONA SUPREME CouRT. 

The case of New York Foundling Hospital v. 
Gatti, 79 Pacific Reporter, 231, is of more than 
usual interest because of the peculiar facts in- 
volved and because of the unqualified support 
which the court gives to the doctrine that the 
court will determine that the welfare of the 
infant is of first importance in deciding the cus- 
tody of children, and that custody will be awarded 
irrespective of any legal claims which may be 
presented. It seems that the Foundling Hospital, 
upon representations made by a Spanish priest 
in Arizona, sent over 40 children, between the 
ages of eighteen months and five years, in charge 
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of certain sisters of charity and an agent of the 
hospital, to Arizona for the purpose of having 
them adopted by citizens of the territory. Upon 
their arrival the children were given in charge of 
Mexican half-breeds and Indians, who were wholly 
unfit to be intrusted with them, and who were of 
the lowest classes, illiterate, unacquainted with 
the English language, vicious, and in several in- 
stances persons of notoriously bad character. 
Upon ascertaining the situation, the white 
residents were highly indignant, and forcibly 
took the children from the persons with whom 
they had been left, and adopted them into their 
own families. It seems that the hosiptal acted 
in good faith, and had been misled by the repre- 
sentations made by the priest. The proceedings 
to recover the children were brought by the hos- 
pital in an effort to undo the wrong which had 
been done, and to place the children in other 
homes in the east, where they would be far re- 
moved from the knowledge of their antecedents 
and the events which had made their arrival in 
Arizona notorious. In refusing to order the chil- 
dren to be surrendered to the hospital authorities, 
the court feelingly said: ‘‘We feel that it is for 
their best interests that no change be made in 
their custody, and that, if anywhere, here in the 
changing west, the land of opportunity and hope, 
these children, as they grow to manhood and 
womanhood, will have the fullest opportunity that 
it is possible for them to have to be judged, not 
upon the unfortunate condition of birth, but upon 
the record which they themselves shall make and 
the character they shall develop.” 


IMMIGRATION LAW. (REPEAL — ConstRuc- 
TION OF SAVING CLAUSE) 

U.S.C. C. A. 6TH Crrcuit. 

The opinions of the various members of the 
court in the case of Lang et al v. United States, 
133 Federal Reporter, 201, are a somewhat lu- 
minous example of how different minds may 
reach very different conclusions from the same 


premises, depending on which component fact of | 


the hypothesis appears to be the controlling one. 
The case turns upon the construction of the 
saving clause of the Immigration Act of March 3, 
1903 (U. S. Comp. St. Supp. 1903, p. 183) which 
repealed Act March 3, 1875, c. 141 (U. S. Comp. 
St. 1901, p. 1286), and re-enacted it so as to make 
it apply to girls as well as women, and to attempts 
as well as completed acts. Section 28 of the Act 
of 1903 provided “that nothing contained in this 
act shall affect any prosecution, or other proceed- 
ing, criminal or civil, begun under any existing 
act,or any acts hereby amended, but such prosecu- 











tions and other proceedings, criminal or civil, 
shall proceed as if this act had not been passed.” 

Grosscup, circuit judge, founding his construc- 
tion of the saving clause largely on a technical 
grammatical consideration of the meaning of the 
word ‘‘begun,”’ concludes that it refers not only 
to prosecutions which had actually been commenced 
under the Act of 1875, before the Act of 1903 was 
passed, but to prosecutions which might have been 
begun under the Act of 1875, or in other words, 
to prosecutions actually begun under the former 
act, after its amendment for crimes committed 
before the amendment. To quote the language 
of the judge in this regard: ‘‘The word ‘begun,’ 
as here employed, is not the preterit of ‘begin,’ 
expressing that verb in its past tense. It is, in 
our judgment, the past participle, performing 
solely the function of a connective — the verbal ad- 
jective qualifying any prosecutions in mind, pen- 
ding or future, its sole purpose being to show that 
such prosecution is one under the Act of 1875.” 

Baker, circuit judge, specially concurring, is 
impressed with the controlling importance of a 
different phase of the case, and bases his opinion 
upon the general provision of Act February 25, 
1871, c. 71 (U. S. Comp. St. 1901, p. 6), that the 
repeal of any statute shall not have effect to 
release or extinguish any penalty, forfeiture or 
liability incurred under such statute, unless the 
repealing act shall so expressly provide. The act 
is construed as constituting a rule of construc- 
tion for the courts in obedience to which the 
statute of 1875 must be regarded as still in opera- 
tion for the purpose of all prosecutions for viola- 
tions of it, inasmuch as the Act of 1903 does not 
expressly provide otherwise. 

Jenkins, circuit judge, dissenting, sees the sav- 
ing clause of the Act of 1903 in an entirely dif- 
ferent light when considered with respect to the 
same statute on which Judge Baker rests his 
opinion. The rule of construction prescribed by 
the statute of 1871 would, says Judge Jenkins, 
have operated to continue the Act of 1875 in 
force for the purpose of prosecutions under it 
after the Act of 1903, hence, if the saving clause 
was intended merely to accomplish the same re- 
sult, it was wholly useless — and in deference to 
the legal fiction that Congress must have meant 
something by what it said, he concludes that it 
meant what it said, and that the saving clause, 
instead of being regarded as a useless bit of cir- 
cumlocution to enact a rule which would have 
existed just the same without any enactment, 
should be construed as modifying the general 
provisions of the Act of 1871 and limiting prose- 
cutions under the Act of 1875 to such as had been 
actually commenced before the enactment of the 
statute of 1903. 
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INNKEEPERS. (Sarety or Guests — ACTS OF 
SERVANTS — DEGREE OF CARE) 


Circuit Court oF APPEALS, 8TH CIRCUIT. 


Suit was brought in the case of Clancy v. Baker, 
131 Federal, 161, for damages because of the 
accidental shooting of the son of a guest of the 
hotel by one of the bell boys while the latter was 
off duty but within the hotel building. It seems 
that the little boy went down the elevator into 
the basement to get some ice water. He passed 
by a room where some one was playing a har- 
monica, and passing in found the bell boy and a 
companion. The boy who was playing the in- 
strument playfully pointed a pistol at him, telling 
him that he must not touch anything. The pistol 
was accidentally discharged and the boy injured. 
The majority of the court hold that the rule 
which obtains in regard to common carriers can- 
not be extended in a case like this to apply to inn- 
keepers, and the distinction which is pointed out 
between the two classes is that the innkeeper is 
not an insurer of the safety of the person of his 
guest, but his obligation is limited to the exer- 
cise of reasonable care. The court states that this 
rule has been so applied by every court which 
has ever passed upon the question, and a large 
number of cases are cited. The case of Bass v. 
Chicago & Northwestern R. Co., 36 Wis. 450, 
17 Am. Rep. 495, is quoted from at length as to 
the duty which railroads and palace car.companies 
in particular owe to their guests and passengers. 
It is pointed out that in this class of cases the 
carrier takes and the passenger surrenders to him 
a complete control and dominion of his person, 
and the chief and in fact only occupation of both 
parties is the performance of the contract of car- 
riage. The carrier regulates the movements of 
the passenger, assigns him to a seat or berth, and 
determines when and how and where he shall 
ride, eat and sleep, while the passenger submits 
to the rules, regulations and directions of the car- 
rier, and is transported in the manner the latter 
directs. The logical and necessary result of this 
relation of the parties is that every servant of the 
carrier who is employed in assisting to transport 
the passenger safely, every conductor, brakeman, 
and porter who assists in the transportation, is 
constantly acting within the scope and course of 
his employment while he is upon the train or 
boat. Any negligence or willful act of such a 
servant which inflicts injury upon the passenger 
is necessarily a breach of the master’s contract of 
safe carriage, and for it the latter must respond. 
But the contract of an innkeeper with his guest 
and their relations to each other are not of this 
character. The innkeeper does not take, nor does 
the guest surrender, the control or dominion of 





the latter’s person. The performance of the con- 
tract of entertainment is not the chief occupation 
of the parties, but it is subordinate to the ordinary 
business or pleasure of the guest. Judge Thayer 
dissents and holds to the theory that the same 
degree of care is required of innkeepers and com- 
mon carriers, and quotes from the Indiana case of 
Dickson v. Waldron, 34 N. E. 506, 24 L. R. A. 
483, 41 Am. St. Rep. 440, as follows: ‘“‘ But com- 
mon carriers, innkeepers, managers of theatres, 
and others who invite the public to become their 
patrons and guests, and thus submit personal 
safety and comfort to their keeping, owe a more 
special duty to those who may accept such invi- 
tation. Such patrons and guests have a right to 
ask that they shall be protected from injury while 
present on such invitation, and particularly that 
they shall not suffer wrong from the agents and 
servants of those who have invited them.” Pin- 
kerton v. Woodward, 33 Cal. 557, 91 Am. Dec. 
657, is also cited. Judge Thayer denies that 
common carriers are the insurers of the personal 
safety of passengers, and holds that they only 
exercise a very high degree of care. 





INTOXICATING LIQUORS. 
out A LiIcENSE — GIFTS) 
Kentucky Court or APPEALS. 
A case of importance because of the attention 
which the courts have recently paid to gift enter- 
prizes and evasions of the liquor laws is that of 
Friedman v. Commonwealth, 83 Southwestern 
Reporter, 1og0o. An indictment was brought 
against the plaintiff for retailing spirituous liquors 
without a license. The evidence disclosed the 
fact that a contract was made with a salesman to 
the effect that he would be given one quart of 
whiskey for each sale he made of five gallons of 
liquor, and an arrangement was made by which 
a dozen or more friends of the salesman were to 
purchase the five gallons required to secure the 
premium, and the whiskey was delivered at the 
designated place and divided among the pur- 
chasers. The court holds that the one quart 
given to the salesman under these circumstances 
was a sale, as much so as it would have been if 
the appellant had sold it to some one else and 
received money for it. Instead of paying money 
for the liquor, the salesman performed services to 
pay for it. The conviction was, therefore, sus- 
tained. 


(RETAILING WITH- 





LIBEL. (NEwspaPER ARTICLES — PusBiic Scorn 
AND CONTEMPT) 
New York SuprEME Court, App. Div., 1st Dept. 
Taking its cue from the Triggs case, 179 N. Y. 
153, 71 N. E. 742, recently reviewed in this de- 
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partment, the court in the case of Woolworth v. 
Star Co., 90 New York Supplement, 147, holds 
that a newspaper article is libelous per se which 
consisted of an article devoted to an account of 
the plaintiff and his business, and to his great 
success in establishing the latter and evolving 
interests of great magnitude from very small be- 
ginnings, after which it goes on to refer to his 
complete absorption in the pursuit of money- 
making, and concludes as follows: ‘‘A sensation 
was created recently by the announcement made 
by Mrs. W. that her life had been made unhappy 
because her husband neglected everything, herself 
included, in his absorbing pursuit of millions. .. . 
Mrs. W. and her husband are now separated, 
which she ascribes is due to the incompatibility 
of the artistic and money-making temperaments.” 
The court states that the parts of the article 
quoted above indicate that upon the declaration 
of the plaintiff’s own wife, he is so base and sordid 
that he neglected everything, herself included, in 
his absorbing pursuit of money. One of the 
meanest of all vices is the mere love of money, 
and when a man is accused of being affected by 
that vice so far as to lose sight of the duty he 
owes to his wife or to his family, he is made at 
once contemptible. The contention is sustained, 
therefore, that the article complained of holds the 
plaintiff up to public contempt and scorn and to 
shame. 





MARRIED WOMEN. (Separate EstaTE— 
LIABILITY FOR FUNERAL EXPENSES) 

GEoRGIA SUPREME CourRT. 

The unique question was raised in the case of 
Kenyon v. Brightwell, 49 Southeastern Reporter, 
124, as to whether the husband or the adminis- 
trator of the deceased wife was liable for the 
funeral expenses. The administrator in this in- 
stance took the position that the estate of a mar- 
tied woman who dies, leaving a husband surviv- 
ing her, is not liable for her funeral expenses. 
Under the common law, of course, the husband 
is bound to bury his deceased wife in a manner 
suitable to his station in life. The court gives an 
interesting summary of the husband’s rights and 
duties at this time, from which it appears that it 
has been held that the husband has supreme au- 
thority to direct where the wife shall be buried, 
that it is his duty to care for her grave, that in 
selecting a place for burial he may act regardless 
of the wishes of her family, and even that he 
may remove a gravestone placed at the wife’s 
grave by her family and substitute another more 
in keeping with his taste. Passing, then, to the 
question before the court, it is pointed out that 
the Georgia code provides that the debts of a 





decedent shall rank in priority in the following 
order: first, year’s support for the family; second, 
funeral expenses to correspond with the circum- 
stances of the deceased in life, including the 
physician’s bill, expenses of the last sickness, etc. 
The husband contended that under this section 
the common law rule as to the husband’s duty 
had been abrogated in Georgia, and that the 
estate of every decedent was liable for the pay- 
ment of funeral expenses. The court states, how- 
ever, that this contention is not sound. To the 
extent that the statute is in derogation of the 
common law it must, of course, be strictly con- 
strued. It merely provides for the priority to be 
observed in the payment of debts due by the 
estate. Unless especially made so by statute, it 
is the opinion of the court that the funeral ex- 
penses of a married woman who leaves a hus- 
band surviving her are not a debt of her estate, 
and quoting from the case of Smyley v. Reese, 
53 Ala. 97, 25 Am. Rep. 598, it is stated that 
statutes creating separate estates of married 
women, while they deprive the husband of rights 
which would otherwise accrue and could have 
been asserted at common law, do not absolve him 
from the duties which the common law imposes. 
An examination clearly shows that this decision 
is in accordance with the weight of authority. In 
those states where the contrary doctrine has been 
announced, it appears that the rulings were based 
upon special statutes. 


ORIGINAL PACKAGE DOCTRINE. (Iowa 
CIGARETTE CasES — INTERSTATE COMMERCE) 
UnitTeD STaTES SUPREME Court. 

The court again applies the original package 
doctrine in the cases of Cook v. County of Mar- 
shall, 25 Supreme Court Reporter, 233, and 
Hodge v. Muscatine County, 25 Supreme .Court 
Reporter, 237. These cases affirm the prior case 
of Austin v. Tennessee, 179 U. S. 343, 45 L. Ed. 
244, 21 Sup. Ct. Rep. 132, and the facts are similar, 
except that in the Austin case the packages of 
cigarettes were thrown loosely into baskets in 
which they were shipped to the retailer, while in 
the present case they were simply dumped loose 
into the car. As the court held in the first case 
that the baskets might be considered as the 
original package, the contention was made in the 
present case that each of the small boxes holding 
ten cigarettes each should be considered as the 
original package. The original package doctrine 
was first laid down by Chief Justice Marshall in 
Brown v. Maryland, where it was said: “It is 
sufficient for the present to say generally that 
when the importer so acted upon the thing im- 
ported that it became incorporated and mixed up 
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with the mass of property in the country, it has 
perhaps lost its distinctive character as an im- 
port, and has become subject to the taxing power 
of the state; but while remaining the property -of 
the importer in his warehouse in the original form 
or package in which it was imported, a tax upon 
it is too plainly a duty on imports to escape the 
prohibition in the constitution.” In the Austin 
case the Supreme Court said: ‘‘Whether the de- 
cision would have been the same if the original 
packages in that case, instead of being bales of 
dry goods or hogsheads, barrels, or tierces of 
liquors, had been so minute in size as to permit 
of their sale directly to consumers, may admit of 
considerable doubt. Obviously the doctrine of 
the case is directly applicable only to those large 
packages in which from time immemorial it has 
been customary to import goods from foreign 
countries. It is safe to assume that it did not 
occur to the Chief Justice that by a skillful alter- 
ation of the size of the packages the decision might 
be used to force upon a reluctant people the use 
of articles denounced as noxious by the legisla- 
ture of the several states.” The court holds that 
the small packages of cigarettes shipped loose to 
the retailer, not being separably or otherwise ad- 
dressed, can in no sense be considered an original 
package, and says whatever the form or size 
employed, there must be a reeognition of the fact 
that the transaction is a bona fide one, and that 
the usual methods of interstate shipment have 
not been departed from for the purpose of evad- 
ing the police laws of the state. The court refers 
to the Austin case, and the following decisions in 
which the original package doctrine has been 
affirmed: Brown v. Maryland; Leisy v. Hardin, 
134 U. S. 100, ro Sup. Ct. Rep. 681, 6 L. Ed. 
678; and Schollenberger v. Pennsylvania, 171 
U.S. 1, 18 Sup. Ct. Rep. 757, 43 L. Ed. 49. 








PUBLIC NUISANCE. 
AND SEVERAL ACTs) 

INDIANA SUPREME Court. 

MONTANA SUPREME Court. 

The Indiana and Montana Supreme Courts have 

both recently passed upon the question as to 

whether the injury arising from the individual 

acts of different companies in discharging poison- 
ous matter into the waters of a stream, is a joint | 
one for which damages can be recovered without | 
proving the particular acts or the resulting dam- | 
age which was occasioned by the acts of each or | 


(LIABILITY FOR JOINT 





any of the companies. In the Indiana case of 
West Muncie Strawboard Co. v. Slack, 72 North- 
eastern Reporter, 796, it is held that the pollu- 
tion of streams is a public nuisance, and that 
each party thereto may be answerable upon a 





joint and several action not only for what he 
himself does but likewise for the acts of those 
who with him violate public as well as private 
rights. In the Montana case of Watson v. Colusa- 
Parrot Mining & Smelting Co., 79 Pacific Repor- 
ter, 15, the defendant was held liable only for 
whatever damage had been caused by its own 
particular wrongful acts, the court maintaining 
that this rule must obtain regardless of the dif- 
ficulty of determining what part of the damage 
was occasioned by the acts of each of the wrong- 
doers. Many authorities are cited in support of 
this latter proposition, and among them Chipman 
v. Palmer, 77 N. Y. 51, Sellick v. Hall, 47 Conn. 
260, Martinowsky v. City of Hannibal, 35 Mo. 
App. 70, Little Schuylkill Co. v. Richard’s Adm’r, 
57 Pa. 142, 98 Am. Dec. 209, Miller v. Highland 
Ditch Co., 87 Cal. 430, 25 Pac. 550, 22 Am. St. 
Rep. 254, Sloggy v. Dilworth, 38 Minn. 179, 36 
N. W. 451, 8 Am. St. Rep. 656, are also cited by 
the Indiana court and distinguished on the ground 
that they are cases at law for the recovery of 
money damages only. In both of the cases being 
reviewed the action was for damages and for an 
injunction. 





TELEGRAPHS AND TELEPHONES. (Use 
FOR UNLAWFUL PuRPOSE — MANDAMUS) 
NortTH CAROLINA SUPREME CourRT. 
Mandamus was sought in the case of Godwin v. 
Carolina Telephone & Telegraph Company, 48 
Southeastern Reporter, 636, to compel the de- 
fendant to install a telephone with the necessary 
fixtures and appliances, in the dwelling house of 
the plaintiff and to admit her to all the privileges 
accorded to other subscribers. It was admitted 
by the plaintiff that she kept an immoral 
house within the corporate limits of the 
town and that she desired to have the telephone 
in this house. The court holds that mandamus 
will lie to compel a telephone company to furnish 
facilities without discrimination for those who 
will pay for the same and abide the reasonable 
regulations of the company, citing State v. Ne- 
braska Telephone Company, 22 Northwestern Re- 
porter 237; Telephone Company v. Telegraph 
Company, 66 Md. 399, 7 Atlantic 811, and several 
text books. It was held in Telegraph. Company 
v. Telephone Company, 61 Vt. 241, 17 Atlantic 
1071 that a telephonic system is simply one for 
the transmission of intelligence and news and is, 
in a limited, but strict sense, a common carrier. 
This case cites many authorities which are uni- 
form to the effect that the telephone business 
must be operated without discrimination, afford- 
ing “equal rights to all and special privileges to 
none.” 
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The court further says, however, ‘but while it 
is true there can be no discrimination where the 
business is lawful, no one can be compelled or is 
justified to aid any unlawful undertakings. A 
telegraph company should refuse to send libellous 
or obscene messages or those which clearly indi- 
cate the furtherance of an illegal act. But re- 
cently in New York the telephone and telegraph 
instruments were taken out of pool rooms which 
were used for the purpose of selling bets on horse 
races. Keeping such a house is an indictable 
offense in this state. State v. Calley, 104 N. C. 
858, 10 S. E. 455; State v. Webber, 107 N. C. 
962, 12 S. E. 598. A mandamus will never issue 
to compel a respondent to do any acts which are 
unlawful. Wiedwald v. Dodson, 95 Cal. 450, 30 
Pac. 580; Gruner v. Moore, 6 Colo. 526; Chicot 
County v. Kruse, 47 Ark. 80, 14 S. W. 469; People 
uv, Hyde Park, 117 Ill. 462, 6 N. E. 33.” 





TREATMENT BY PRAYER. (FaiturE TO 
ProcurE MeEpicaL ATTENDANCE — MAn- 
SLAUGHTER) 

MAINE SuPREME Court. 
The respondent in the case of State v. Sandford, 

59 Atlantic Reporter, 597, was tried and con- 

victed upon an indictment charging him with 

manslaughter. The contention of the govern- 

ment was that the deceased as a member of a 

community or religious sect was under the con- 

trol and dominion of the respondent, that the 
situation was such that the respondent owed him 
the duty of supplying him with proper and suf- 
ficient food and with proper medical attendance 
and medical remedies when sick, and that the 
deceased became seriously sick with diphtheria 
and was in great need of medical attendance, but 
that respondent, although having full knowledge 
of the facts, willfully neglected to provide or to 
allow others to provide such attendance. The 





above facts are not disputed, but the respondent 
relied upon an alleged conscientious disbelief in 
the efficacy of medical remedies and upon a belief 
that the proper treatment of the sick was by 
prayer. The court instructed, as requested, that 
failure to provide medical aid, etc., in the absence 
of a statute requiring that medical aid should be 
furnished, would not be manslaughter if it was 
the bona fide belief that medical aid was not 
required, but that the proper method of healing 
was by prayer, and added the following qualifi- 
cations: “It must be a conscientious disbelief in 
medicine, and if a person having that disbelief 
had some other belief or other practice which he 
honestly believed, it would then be his duty to 
apply that other method, and so if he believed in 
the prayer of faith, he ought to apply that; but 
if he failed to use the prayer of faith, unless you 
believe that the lack of it hastened the death of 
the patient, the omission to use the prayer of 
faith would not be criminal negligence. On the 
other hand, if you believe that the omission to 
use the prayer of faith hastened the death of the 
deceased, and that the respondent, knowing the 
circumstances and knowing his duty, failed to 
pray, this would constitute a basis for man- 
slaughter, and would be evidence of negligence.” 
The court holds that this instruction was errone- 
ous, because under it the conviction or acquittal 
of the respondent would depend, not upon the 
jury’s finding as to the truth of some fact, or as 
to the truth of some scientific theory, but upon 
the belief of the individual members of the jury 
upon the question of the efficacy of prayer as a 
means for cure. The extent of one’s legal 
responsibilities, both civil and criminal, must 
be governed by general rules of law which will 
apply to all alike and which will control the ac- 
tion of juries, so that one result only can follow 
from their findings of fact upon the issues of fact 
involved. 
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